
STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 9th day of May, 2002.

In the Matter of The Empire District Electric Company

)

of Joplin, Missouri, for Authority to File Interim Tariffs

)
Case No. ER-2002-425
Increasing Rates for Electric Service Provided to


)
Tariff No. 200200744

Customers in the Missouri Service Area of the Company.
)

ORDER REJECTING TARIFF AND GRANTING MOTION TO DISMISS

Syllabus:  This order rejects the tariff of Empire District Electric Company and grants the motion to dismiss because Empire fails to meet the traditional emergency standard for granting interim relief.

Procedural History

On March 8, 2002, Empire filed proposed interim tariff sheets intended to “place a surcharge which will increase its Missouri jurisdictional electric revenues by $3,562,983, exclusive of applicable fees and taxes” in the company’s Missouri service area.  The proposed tariff sheets bear a requested effective date of May 15, 2002.  Together with its proposed tariff sheets and other minimum filing requirements, Empire also filed supporting Direct Testimony.  Empire requested that the tariff become effective in less than thirty days, and that the Commission establish an early prehearing conference.  

On March 12, 2002, Praxair, Inc., filed an Application for Intervention.  The Commission granted intervention to Praxair on March 15, 2002.

On March 18, 2002, the Office of the Public Counsel filed a Motion to Dismiss and the Staff of the Missouri Public Service Commission filed its response to the interim tariff.  Additional responses and suggestions were filed by the parties and were argued at the Early Prehearing Conference held on April 9, 2002.  Since the Early Prehearing Conference the parties have been involved in settlement negotiations, but have not reached any voluntary resolution of the issues.

Request for Interim Rate Relief

Empire requests that the tariff sheets become effective on an interim basis to correct a mistake that was discovered after previous tariff revisions became effective on October 2, 2001.  Those tariffs were approved by the Commission in Case No. ER‑2001‑299.  Soon after the tariffs went into effect, Empire discovered an error in the tariffs.  Empire filed additional tariff revisions requesting the Commission to correct the error, which the Commission determined was not appropriate in Case No. ET‑2002‑210.  Empire now argues that the mistake in the calculation of the revenue requirement justifies the expedited implementation of this interim rate increase which would be subject to refund pending the outcome of its permanent rate increase in Case No. ER‑2002‑424.

The standards for interim rate relief have been previously determined by the Commission.
  According to the Missouri Public Service case, to be eligible for interim rate relief a utility company must show that:  (1) it needs the additional funds immediately, (2) that the need cannot be postponed, and (3) that no other alternatives exist to meet the need but rate relief.  The Commission has, however, granted interim rate relief on a nonemergency basis
 where the Commission found that particular circumstances necessitated such relief.  The Western District Court of Appeals has also held that it is possible to grant interim rate relief on a nonemergency basis.
  The Commission has traditionally, however, followed the emergency standard.

Empire cites to several earlier Commission cases as authority for the Commission granting it interim relief without it showing an emergency exists.  Based on the facts of those cases, however, the Commission still found emergency or near emergency financial circumstances existed.   In the Kansas City Power & Light case,
 the Commission found that the company was in dire financial status and that the company’s level of earnings was impairing its financial integrity.  Also in both the Missouri Power & Light case
 and the Missouri Public Service case, the Commission found the companies’ level of earnings to be inadequate. 

The Citizens Electric Corporation case was a departure from the Commission’s traditional emergency standard. 
   That case is distinguishable, however, because interim relief was granted in part because of the unusual corporate structure of the company.  Citizens Electric Corporation closely resembles a cooperative and has certain safeguards that other regulated companies do not have, because the company is actually owned by its customers.

Public Counsel and Staff both argue that the Commission should maintain its emergency standard as historically applied.  Public Counsel argues that the present case should be dismissed or in the alternative, the tariff should be suspended.  Staff and Public Counsel cite to a recent Empire request for interim relief in Case No. ER‑2001‑452
 where the Commission returned to its traditional emergency standard and found that:

The proper application of the [emergency] standard is that a utility must need an interim rate increase in order to meet the emergency or near emergency it faces. The Commission determines that, even viewing its testimony in the light most favorable to Empire, Empire has not demonstrated that it needs interim relief.  Empire does not allege that it is not earning a positive return, or that its earnings will be negative in the period before new rates are determined in Case No. ER-2001-299.  Neither does Empire allege any risk that its ability to provide safe and adequate service will be impaired in that period.  Finally, Empire does not allege inability to finance its operations.  The Commission will reject the proposed interim tariffs and grant Public Counsel's motion to dismiss.

In each of the cases cited by Empire, with the exception of Citizens Electric Corporation, the Commission found that the company had demonstrated an emergency or near emergency situation.  In the Citizens Electric Corporation case, the corporate structure coupled with the financial situation of the company justified the granting of interim relief.  Empire admits that its circumstances do not meet the emergency standard and Empire’s corporate structure is not so unusual as to justify a lesser standard.  The Commission has the authority, as Empire argues, to grant nonemergency relief by applying a case-by-case standard.
   Empire has not, however, demonstrated facts that justify the “good cause” standard, and the Commission determines that it shall continue to follow its historical emergency standard for interim rate relief.

Empire alleges that its “return on equity authorized by the Commission in Case No. ER‑2001‑299 is insufficient to meet the Company’s ongoing obligations to its customers.”
  Empire admits that its request does not meet the emergency standard of the Commission nor that its “financial integrity or ability to render safe and adequate service over the next several months will be jeopardized if the request is not granted.”
  Therefore, the Commission finds that Empire has not met the emergency standard for granting interim rate relief.  The Commission will reject the proposed interim tariffs and grant the Public Counsel’s motion to dismiss.

Empire has requested an interim rate increase to cover the amount purported to be in error.  Empire also made this request in its current general rate case
 filed simultaneously with this interim rate case.  Therefore, the issue of the purported error will be resolved in the context of that general rate case.  The Commission notes, however, that by rejecting the proposed interim tariff, recovery for the time period prior to the effective date of the general rate increase tariffs will be precluded as retroactive ratemaking.

IT IS THEREFORE ORDERED:
1. That the following tariff sheets filed by The Empire District Electric Company on March 8, 2002, and assigned Tariff File No. 200200744, are rejected:

P.S.C. Mo. No. 5

Section A, 16th Revised Sheet No. 1, Canceling 15th Revised Sheet No. 1

Section 4, Original Sheet No. 21

2. That the motion to dismiss filed by the Office of the Public Counsel on March 18, 2002, is granted and this case is hereby dismissed.

3. That all other motions not heretofore expressly ruled upon are hereby denied.

4. That this order shall become effective on May 15, 2002.

5. That this case may be closed on May 16, 2002.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Simmons, Ch., Murray, Lumpe,

Gaw, and Forbis, CC., concur.

Dippell, Senior Regulatory Law Judge
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