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IP Communications Corporation
6405 Metcalf, Suite 120 APR 2 4 2007
Overland Park, KS 66202

Mis .
Serviasou .
April 23, 2002 STvice Comyiblic

Mr. Dale Hardy Roberts
Secretary/Chief Regulatory Law Judge
Missouri Public Service Commission
200 Madison Street, Suite 100

P.O. Box 360

Jefferson City, Missouri 65102

Re: TO-2001-43%
Dear Mr. Roberts:

Please find enclosed for filing an original and nine (9) copies of IP
Communications of the Southwest’s Request for Limited Substitution of Counsel.
Please stamp the extra copy filed and return in the self addressed stamped
envelope. If there are any questions, please contact me at (913) 831-1013.
Thank you.

Sincerely,

a :
Director,
IP Communications Corporation

Cc
Counsel of Record
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BEFORE THE PuBLIC SERVICE COMMISSION L E D

OF THE STATE OF MISSOURI APR 9 4 2007
Serv,-iSSOUr'
c i Py
In the Matter of the Determination of ) © Comrtr‘;,%' 'SL:
Prices, Terms and Conditions for Loop ) on

Conditioning. ) Case No. TO-2001-439

REQUEST FOR LIMITED SUBSTITUTION OF COUNSEL

COME NOW IP Communications of the Southwest (“IP”) and for its
Request for Limited Substitution of Counsel, states as follows:

1. On April 19, 2002, the Missouri Public Service Commission
issued an Order scheduling an oral argument concerning the various pleadings
filed after the Commission’'s Final Order in this case. The oral argument is

scheduled for April 30, 2002 at 10:00 am.

2. The undersigned counsel for IP is unable to attend for medical
reasons.’
3. To ensure IP interests are properly represented without requesting

that these proceedings be delayed, |IP is requesting that IP's witness in this
proceeding be allowed to make IP’s legal argument for the flimited purposes of
the oral argument scheduled by the Commission. IP's witness, Mr. Howard
Siegel, is a licensed attorney in the State of Texas and was previously granted
permission to appear before the Commission.

4, The applicable Supreme Court Rule is Rule 3.7.2

! Upon request, IP’'s counsel will provide the Commission with a more detailed description

of his medical condition. That said, based on the declarations herein and the undersigned's




Rule 3.7 Lawyer as Witness
(a) A lawyer shall not act as advocate at a trial in which the lawyer
is likely to be a necessary witness except where:
...(3) disqualification of the lawyer would work substantial hardship
on the client.

In the present case, disallowing Mr. Siegel would prevent iP from presenting its
oral arguments to the Commission. |P would have to rely on other parties in the
hope that they wouid present the issues most important to IP with the same level
of detail and persuasion as |P would.

6. The Comment to Rule 3.7* recognizes that a tribunal needs to
balance the interests of the client and any opposing party that may be prejudiced
and that an opposing party has a proper objection where the combination of roles
may prejudice that party’s rights in the litigation. The theory is that it may not be
clear to a trier of fact whether a statement by an advocate-witness should be
taken as proof or as an analysis of the proof. However, in the present case, that
should not be at issue. Clearly an oral argument is not evidence and the
Commission would be more than able to differentiate between Mr. Siegel’s
testimony already a part of the record in this case and any legal argument Mr.
Siegel would present on April 30, 2002. Moreover, it would rarely be the case
that such confusion could occur when a case is heard by a professional agency,
such as the Commission. Instead, the safeguards discussed in the Supreme

Court rule are more relevant to the jury setting.

ethical responsibilities as an officer of the court, IP does not believe further disclosure should be if
necessary.

Supreme Court Rule 3.7.

A copy of the rule is attached as Appendix A.

A copy of the comment is attached as Appendix B.




7. With the above in mind, the prejudice that the rule envisions will not
occur with respect to Southwestern Bell Telephone Company (“SWBT”).
However, the hardship that would be suffered by IP is apparent. If the
Commission does not allow Mr. Siegel to present IP's argument, |P will not be
able to fully participate in a matter that can have a significant impact on its
operations. |P is the only participant in this case that only provides broadband
services, including DSL. Other parties are unlikely to fully represent IP’s
interests in that the other parties’ operations are different from that of IP.

8. Counset for IP has contacted the other parties in this case,
including CLECs, Staff, Public Counsel, and SWBT. Of the parties to this case,
AT&T, Birch, NUVOX, and WorldCom have represented to undersigned counsel
that they support IP's request. Staff has represented to counsel for IP that
absent a strict prohibition, Staff will not oppose IP’s request. Public Counsel has
represented to undersigned counsel that Public Counsel will not oppose. All
other parties to this case, save SWBT, have represenied that they will not
oppose IP’s request.

9. As SWBT will not suffer the prejudice envisioned by the rule,
SWBT's reluctance in this matter is without merit and should be treated as such.
IP does not make the above request lightly and does so only based on unique

circumstances.




WHEREFORE, IP Communications of the Southwest respectfully requests
that the Commission grant IP's Request for Limited Substitution of Counsel and
permit Mr. Siegel to present IP's oral argument at the April 30, 2002 Oral
Argument scheduled by the Commission in this case.

Respectfully submitted,

avid J. even MO Bar No. 51274
Director Regulatory — MO, OK, KS
IP Communications of the Southwest
6405 Metcali, Suite 120
Overland Park, KS 66202
(813) 831-1013
Fax: (913) 831-1008
Email: dstueven@ip.net
Attorney for IP Communications
of the Southwest

Certificate of Service

| hereby certify that copies of the foregoing have been mailed or hand-delivered

to all counsel of record as shown on the attached servig&list this 23™ day of April
2002.




Service List for
Case No. TO-2001-439

Office of the Public Counsel
P.O. Box 7800
Jefferson City, MO 65102

General Counsel

Missouri Public Service Commission
P.O. Box 360

Jefferson City, MO 65102

Paul S. DeFord

Lathrop & Gage

2345 Grand Boulevard, Suite 2500
Kansas City, MO 64108

Stephen F. Morris
WorldCom Communications
701Brazos, Suite 600

Austin, TX 78701

Mary Ann Young (Garr)
William D. Steinmeier, P.C.

P. O. Box 104595

Jefferson City, MO 65110-4595

Carol Keith

NuVox Communications

16090 Swingley Ridge Rd., Suite 500
Chesterfield, MO 63006

Michelle Sloane Bourianoff
AT&T Communications
919 Congress, Suite 900
Austin, TX 78701

Paul H. Gardner

Goller, Gardner & Feather
131 East High Street
Jefferson City, MO 65101

Paul G. Lane

Southwestern Bell Telephone Company
One Bell Center, Room 3520

St. Louis, MO 63101-1976

Carl J. Lumley

Curtis, Oetting, Heinz, Garrett & Soule, P.C.
130 S. Bemiston, Suite 200

Clayton, MO 63105

Mark W. Comley/Cathleen A. Martin
Newman, Comley & Ruth P.C.

601 Monroe, Suite 301

Jefferson City, MO 65101

Sheldon K. Stock

Greensfelder, Hemker & Gale, P.C.
10 South Broadway, Suite 2000

St. Louis, MO 63102-1774

Lisa Creighton Hendricks
6450 Sprint Parkway, Bldg 14
Mail Stop KSOPKJ0502
Overland Park, KS 66251




Bradley R. Kruse

McLeodUSA Telecommunications Services, Inc.

6400 C. Street, S. W,
P.O. Box 3177
Cedar Rapids, IA 52406-3177

Rebecca D. Cook

AT&T Communications

1875 Lawrence Street, Suite 1575
Denver, CO 80202

David Woodsmall

Mpower Communications Central Corp.
175 Sully’s Trail, Suite 300

Pittsford, NY 14534

Steven Weber
101 W. McCarty, Suite 216
Jefferson City, MO 65102
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Court Rules Central - ' ' - ~ Page 1l of1

RULE 3.7 LAWYER AS WITNESS

{a) A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a necessary witness
except where:

(1) the testimony relates to an uncontested issue;
(2) the testimony relates to the nature and value of legal services rendered in the case; or
(3) disqualification of the lawyer would work substantial hardship on the client.

(b) A lawyer may act as advocate in a trial in which another lawyer in the lawyer's firm is likely to be
called as a witness unless precluded from doing so by Rule 1.7 or Rule 1.9.

Comment to Rule 3.7
Rule 3.7 Code Comparison

| HOME | MISSOURI CIVIL PROCEDURE { MISSOURI CRIMINAL PROCEDURE | MISSOURS BAR RULES |

JACKSON COUNTY LOCAL RULES | FEDERAL EVIDENCE | FEDERAL CIVIL PROCEDURE | FEDERAL
CRIMINAL PROCEDURE |

http://www.courtrules.org/qx237law.htm 4/22/2002
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Court 7Ru]e.s”C7erntral 7 - ) Page 71 of l

Comment to Rule 3.7

Combining the roles of advocate and witness can prejudice the opposing party and can involve a conflict
of interest between the lawyer and client.

The opposing party has proper objection where the combination of roles may prejudice that party's rights
in the litigation. A witness is required to testify on the basis of personal knowledge, while an advocate is
expected to explain and comment on the evidence given by others. It may not be clear whether a
statement by an advocate-witness should be taken as proof or as an analysis of the proof.

Paragraph (a)(1) recognizes that if the testimony will be uncontested, the ambiguities in the dual role are
purely theoretical. Paragraph (a)(2) recognizes that where the testimony concerns the extent and value of
legal services rendered in the action in which the testimony is offered, permitting the lawyers to testify
avoids the need for a second trial with new counsel to resolve that issue. Moreover, in such a situation
the judge has firsthand knowledge of the matter in issue; hence, there is less dependence on the
adversary process to test the credibility of the testimony.

Apart from these two exceptions, paragraph (a)(3) recognizes that a balancing is required between the
interests of the client and those of the opposing party. Whether the opposing party is likely to suffer
prejudice depends on the nature of the case, the importance and probable tenor of the lawyer's
testimony, and the probability that the lawyer's testimony will conflict with that of other witnesses. Even
if there is risk of such prejudice, in determining whether the lawyer should be disqualified due regard
must be given to the effect of disqualification on the lawyer's client. It is relevant that one or both parties
could reasonably foresee that the lawyer would probably be a witness. The principle of imputed
disqualification stated in Rule 1.10 has no application to this aspect of the problem.

Whether the combination of roles involves an improper conflict of interest with respect to the client is
determined by Rule 1.7 or 1.9. For example, if there is likely to be substantial conflict between the
testimony of the client and that of the lawyer or a member of the lawyer's firm, the representation is
improper. The problem can arise whether the lawyer is called as a witness on behalf of the client or is
called by the opposing party. Determining whether or not such a conflict exists is primarily the
responsibility of the lawyer involved. See Comment to Rule 1.7. If a lawyer who is a member of a firm
may not act as both advocate and witness by reason of conflict of interest, Rule 1.10 disqualifies the
also.

| HOME | MISSQURI CIVIL PROCEDURE | MISSOURI CRIMINAL PROCEDURE | MISSOURI BAR RULES |
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