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RESPONSE OF SPRINT COMMUNICATIONS COMPANY, L.P. d/b/a SPRINT
TO SWBT'S MOTION TO DISMISS

Comes now Complainant Sprint Communications Company, L.P. (Sprint) and for its response (Response) to Southwestern Bell Telephone Company's (SWBT) Motion to Dismiss (Motion) states as follows:

I. INTRODUCTION

The Commission should deny SWBT’s Motion.  The allegations taken as true, as is required in the pleading stage, demonstrate that Sprint has a recognized cause of action against SWBT for violation of the terms of the interconnection agreement (Agreement or ICA) between the parties.  Sprint’s Complaint asks the Commission to determine if the rates charged by SWBT comport with the non-recurring charge and recurring charge terms in the ICA approved by this Commission according to Section 252(e)(1) of the Telecommunications Act of 1996 (the Act).  Contrary to the arguments made by SWBT, the Complaint should not be dismissed because: (1) the Complaint is timely; (2) the Commission has the jurisdiction granted by the Act to construe the terms of the contract and to determine the reasonableness of the collocation recurring and non-recurring rates charged by SWBT to Sprint; and (3) Sprint is not asking the Commission to retroactively apply tariff rates, but instead is using the tariff rates as a gauge as to whether the rates are “reasonable” and based on a “Missouri PSC approved forward-looking costing methodology in accordance with the terms and conditions of the Agreement as required by § 251(c) of the Act.”

The Complaint Is Timely

The Complaint is timely under the terms of the Agreement.  Under Missouri law, a motion to dismiss based on the affirmative defense of statute of limitations can only be granted if the complaint “clearly establishes on its face, and without exception, that the action is barred.”
  SWBT’s Motion does not prove that the Complaint is time barred under Missouri law. The Motion does not satisfy the Missouri case law standard regarding dismissals for statute of limitations reasons and the Missouri statute regarding when a party can reasonably ascertain damages such that a limitation period begins to run.  In addition, the Complaint is timely on its face for the following reasons.

First, Section 3.4 of the Collocation Appendix does not require that Sprint file a claim at the Commission within sixty-five days.  That section merely is a time limitation on Sprint accepting or rejecting SWBT’s price quotation, not a time bar on bringing claims to the Commission.  

Second, on at least 62 of the 76 collocations, Sprint’s claims have been raised within 24 months after receiving true-ups notification of the non-recurring charges from SWBT. Of those 14 remaining collocations, Sprint raised its claims on at least 12 of them within 24 months of actually receiving a credit on its invoice.  Moreover, Sprint never could have determined its monthly recurring charge claims until the Commission approved a forward-looking costing methodology for collocation in October 2001.

Third, SWBT has unclean hands.  While it claims that Sprint did not bring claims within a sixty-five day or 24 month period under its interpretation of the ICA, SWBT did not provide true-up notifications for the vast majority of the collocation arrangements within the required 120 days specified in the ICA.  In fact, Sprint received most of the true-up notifications in March 2002, only after Sprint notified SWBT of its non-compliance with the ICA.  Sprint could not have known it had claims on particular collocation sites until at least after it received a true-up notice for the site.  Sprint still has not received a remittance as required by the ICA for all of those collocations. 

Fourth, provisions from the general terms and conditions of the ICA allow Sprint to do an audit of the other party to determine the other party’s billing and invoicing.
  This section contains no limitation on how far back the audit may go.  Moreover, the ICA has general provisions that parties cannot waive provisions of the Agreement or consent to defaults unless such waiver or consent is in writing and signed by an officer.
  Sprint never waived its claims.

In sum, there are numerous reasons why Sprint's claims are not time barred.  SWBT does not present an even colorable argument that Sprint’s Complaint should be dismissed. 

The Commission Has Jurisdiction To Consider This Complaint

The Commission without question has jurisdiction to consider this Complaint.  This is so because the Act expressly gives state commissions the ability to interpret and enforce interconnection agreements entered into under section 252 of the Act.  Moreover, the law of the 8th Circuit mandates that state commissions enforce the interconnection agreements they approve. 

Sprint Is Not Asking The Commission To Retroactively Apply Tariff Rates

Sprint is not asking the Commission to retroactively apply tariff rates but instead is using the tariff rates as a gauge as to whether the non-recurring charges are “reasonable” and the recurring charges are calculated using a  “Missouri PSC approved forward-looking costing methodology” under Section 3.4 of the Collocation Appendix.

II. SPRINT’S COMPLAINT IS TIMELY

A. SWBT’s Motion Does Not Meet The Legal Requirements Necessary To Dismiss A Complaint By Reason Of A Statute of Limitations

SWBT moves to dismiss Sprint's Complaint stating that it falls outside of the statute of limitations provisions from the Interconnection Agreement.  The Missouri Supreme Court recently recited the general standards for granting motions to dismiss.

[A] motion to dismiss for failure to state a cause of action is solely a test of the adequacy of the plaintiff’s petition.  It assumes that all of plaintiff’s averments are true, and liberally grants to plaintiff all reasonable inferences therefrom.  No attempt is made to weigh any facts alleged as to whether they are credible or persuasive.  Instead, the petition is reviewed in an almost academic manner, to determine if the facts alleged meet the elements of a recognized cause of action, or of a cause that might be adopted in that case.
  

Sprint has set forth allegations that allow for the Commission to enforce the terms of the Interconnection Agreement by identifying the Agreement (Complaint, Introduction and ¶¶ 1-2), the parties (Complaint, Introduction and ¶¶ 4-5), that the Commission has approved this Interconnection Agreement (Complaint, ¶ 4), the dispute and its efforts to ascertain whether SWBT complied with the terms of the ICA, (Complaint, Introduction and ¶¶ 8-26), and the requested relief (Complaint ¶¶ 21, 26).
  Sprint easily complies with the minimum pleading standards set forth by the Missouri Supreme Court.
 

Turning to the specifics of SWBT’s Motion that the Complaint should be dismissed because it is untimely, the law in Missouri is clear regarding dismissals for statute of limitations reasons.  Dismissals will not be granted unless the pleadings are clear on their face that the claim does not meet the applicable time period.  

When an affirmative defense is asserted, such as a statute of limitations, the petition may not be dismissed unless it clearly establishes on its face, and without exception, that the action is barred. … For an affirmative defense to be sustained upon a bare motion to dismiss, the defense must be irrefutably established by the plaintiff’s pleadings.

Here, SWBT’s Motion does not establish that the Complaint must be dismissed on its face.  Sprint pled sufficient facts to demonstrate that its Complaint is timely.  Sprint's pleading referenced Section 3.4 of the ICA which states that Sprint may ask the Commission to review price quotations but does not require Sprint to do so.  (Complaint ¶6).  Sprint pled that it did not and could not have known its claim until such time that it received true-ups for the non-recurring charges and/or until such time the Commission approved tariff rates that demonstrated the unreasonableness of SWBT’s non-recurring charges. (Complaint, ¶¶ 9, 11)  In addition, before Sprint filed its claim, SWBT never provided Sprint with documents adequate to show that the non-recurring charges were “reasonable and no greater than necessary to earn a reasonable profit.”
 (Complaint, ¶ 12)  

Moreover, the pleadings demonstrate that for the monthly recurring charges, Sprint alleges that the proper application of the Missouri PSC approved forward-looking methodology is TELRIC as stated in the Commission’s October 2001 Order approving tariffs in Case No. TT-2001-298, and that Sprint could not have known that its rates did not comply with the ICA until such time. (Complaint, Introduction, ¶¶ 23-25).  The concept of when Sprint could ascertain damage is recognized by a Missouri statute dealing with limitation issues.  Section 516.100 RSMo in pertinent part reads:

Civil actions … can only be commenced within the periods prescribed in the following sections, after the causes of action shall have accrued; provided that for the purposes of sections 516.100 to 516.370, the cause of action shall not be deemed to accrue when the wrong is done or the technical breach of contract or duty occurs, but when the damage resulting therefrom is sustained and is capable of ascertainment, and, if more than one item of damage, then the last item, so that all resulting damage may be recovered, and full and complete relief obtained.

Under Missouri statute and cases interpreting the limitations statute,
 Sprint could not ascertain the damage until at the earliest such time that the true-up notices  were issued or the time the Commission set forth its tariff rates.
  These events triggered Sprint’s ability to determine reasonableness and the Missouri PSC approved forward-looking methodology. 

Missouri case law confirms that a claim does not accrue until such time the Commission finally determines a correct rate.  In the DePaul Hospital v. SWBT case, the Court held:
that since respondent could not have brought a viable suit until the Public Service Commission finally determined the correct rate, respondent had no accrued cause of action and no statute of limitations was triggered until that date.

The same holds true here.  The statute of limitations is not triggered until the Commission makes a rate determination.  Moreover, there are issues outside the pleadings that apply to all of the reasons why the Complaint is timely.  These are issues that simply cannot be resolved at the motion to dismiss stage of this litigation.  To wit, SWBT, in attempting to prove its point that Sprint’s claims are time barred (which fail for the reasons in this Response), attaches letters and invoices as exhibits to its Motion.  SWBT also provides a list of when it sent true-up letters to Sprint for various collocation sites.
  While Sprint shows below that these items introduced by SWBT prove nothing, they should not even be considered when ruling upon a motion to dismiss.
  These are items that can be considered in a motion for summary judgment, perhaps, but certainly not in a motion to dismiss.

Sprint responds directly below to the various timeliness arguments proffered by SWBT.  But the Missouri statutes and case law detailed in this section show without a doubt that Sprint’s Complaint contains sufficient facts to easily survive SWBT’s Motion. 

B. There Is No Requirement In The ICA To Raise Claims Within Sixty-Five Days

The bulk of SWBT’s timeliness argument rests on the absurd proposition that Sprint should have brought its claims to the Commission either before or upon Sprint’s acceptance of SWBT’s price quotations for the collocation arrangements - sixty-five days according to SWBT.
  The plain language of the ICA demonstrates SWBT's error.

Section 3.4 of the Collocation Appendix does not require that Sprint file a claim at the Commission within sixty-five days.  That section merely is a time limitation on Sprint accepting or rejecting SWBT’s price quotation.  It does not act as a time bar for bringing claims to the Commission.  The ICA states:

3.4
SWBT’s price quotation will be calculated using an actual cost methodology for non-recurring charges and a Missouri PSC approved forward-looking methodology for recurring charges.  SWBT’s price quotation will be sufficient to cover SWBT’s reasonable costs and will be no greater than necessary for SWBT to earn a reasonable profit.  Sprint will have 65 calendar days to accept or reject the price quotation.  Upon acceptance, Sprint may ask the State Commission to review any of SWBT’s charges for conformity with the above standards.  However, Sprint remains committed to occupy the space regardless of the Commission’s decision concerning pricing.
  

The contract language is clear.  Sprint has sixty-five days to accept or reject a price quotation.  Upon accepting a quotation, Sprint may, not must, ask the Commission to review SWBT’s charges.  “May” is permissive.  It means that Sprint is not required to go to the Commission within the sixty-five day period for accepting or rejecting the price quotation.  Other phrases in that section show that the parties knew how to require a certain action.  For example, the sixty-five day requirement for accepting or rejecting a price quote and the standards for SWBT to calculate price quotes are mandatory due to the uses of the word “will.”  Yet, the same paragraph provides that Sprint “may” ask the State Commission to determine if the price quotes conforms with the required standards. Under the ICA, Sprint could have gone to the Commission to challenge the pricing methodology upon acceptance of the price quote but it did not have to do so. 

Further, the sixty-five days only applies to the time that Sprint has to accept or reject the price quotation.  There is no requirement in Section 3.4 that a challenge to the pricing standards used by SWBT in developing the price quotation must be challenged within the sixty-five day period to accept or reject the quotation.
  

The dispute resolution provision of the Collocation Appendix also uses the word “may” in describing that Sprint can bring a dispute related to SWBT’s price quotation to the Commission in addition to the general dispute resolution terms found in the General Terms and Conditions.  

21.1
All disputes arising under this Appendix will be resolved in accordance with the dispute resolution procedures set forth in the General Terms and Conditions portion of this Agreement, with the exception that disputes relating to SWBT’s price quotation or Completion Interval may be brought to the Commission for resolution, as set forth in this Appendix …

Once again, the parties’ ICA is clear.  Sprint may, not must, bring claims related to the price quotation to the Commission, otherwise disputes are governed by the general dispute resolution terms of the ICA.

Sections 3.6 and 5.8 provide additional convincing evidence that there is not a sixty-five day time limitation on bringing claims to the Commission.  First, Section 3.6 states, in part, that:

3.6
SWBT’s price quotation will constitute a firm offer that Sprint may accept in writing within sixty-five (65) days of Sprint’s receipt of the price quotation, subject only to the true-up procedure specified in Section 5.8 below.

Section 5.8 states:

5.8
Within one hundred twenty (120) days of the completion date of the Collocated Space, SWBT will perform a true-up of all Subcontractor Charges using the actual amounts billed by subcontactors.  Any amounts incurred above the Subcontractor Charges will be billed to Sprint or, alternatively, any amount below such Charges will be remitted to Sprint.

Thus, under the terms of the ICA, SWBT must perform a true-up within 120 days after it completes the collocated space.  Because SWBT is not required to finish the collocated space until 90 days after Sprint accepts the price quotation,
 Sprint contractually does not know the final amount that it owes for the collocated space for 210 days, or seven months, after it accepts SWBT’s price quotation.  It is ludicrous to suggest that Sprint’s Complaint is untimely if it did not come to the Commission within sixty-five days after receiving the price quotation given that Sprint could not discover the ultimate charges for collocation space until it receives a true-up notification.  Sprint could not know that it had a claim that SWBT’s price quotation did not comport with the reasonableness standard for non-recurring charges or the Missouri PSC approved forward-looking methodology at least until Sprint received the true-up notices under Section 5.8.

This view that a claim is not ripe until such time as a party can know that it has a claim is consistent with the “capable of ascertainment” language of the Missouri limitations statute cited above, 516.100 RSMo, and the language of the dispute resolution provision from the ICA’s General Terms and Conditions.  The dispute resolution language states:

9.1.1
Except as otherwise specifically provided in this Agreement, no claims will be brought for disputes arising from this Agreement more than 24 months from the date the occurrence which gives rise to the disputes is discovered or reasonably should have been discovered with the exercise of due care and attention.

Sprint could never have exercised enough due care and attention to determine that it had possible claims for non-compliance with the ICA required price quotation methodologies at least until such time that it received true-up notifications under Section 5.8 of the Collocation Appendix.

In addition, Section 6.1 of the Collocation Appendix confirms that Sprint is not time barred from bringing this Complaint because it did not go to the Commission for a determination within sixty-five days of receiving the Price Quotation.  Section 6.1 of the Collocation Appendix describes that Sprint does not waive the right to dispute charges in a bill simply because Sprint paid the bill.  The Section states:

6.1
Billing shall occur on or about the 25th day of each month with payment due thirty (30) days from the bill date.  Payment of a bill does not waive Sprint’s right to dispute the charges contained therein.

Sprint paid for the subject collocation space arrangements according to the payment terms of Sections 3.6, 4.2 and 4.3 of the Collocation Appendix. (Complaint, ¶ 7)  Sprint made payment knowing that the ICA provided for a true-up of the subcontractor charges within 210 days after Sprint accepted the price quotation.  Now, SWBT is claiming, in essence, that Sprint waived its claim because it did not raise it at the Commission with respect to each individual collocation arrangement out of the 76 completed in Missouri within 65 days after receiving the Price Quotation.  SWBT’s argument is contradicted by the express contract language.  Payment of a bill does not waive Sprint’s right to dispute the charges contained therein.  In fact, under the ICA, Sprint had no choice but to pay the bills submitted by SWBT if it wanted SWBT to build out the space.
 

In sum, the Interconnection Agreement is clear.  Sprint is not required to bring claims to the Commission based on the price quotation within sixty-five days of receiving the price quotation.  Sections 3.4 and 21.1 of the Collocation Appendix use the permissive “may”, and thus do not require claims to be brought within sixty-five days.  The sixty-five days really only applies as a time limitation on accepting price quotes.  Moreover, Sections 3.6 and 5.8 of the ICA allow Sprint to receive true-ups approximately five months after the time that SWBT says Sprint should bring its claim.  SWBT’s interpretation is not reasonable given that Sprint could not reasonably ascertain its claim, at the earliest, until after it received true-up notices.  Finally, the Collocation Appendix expressly provides that Sprint does not waive a claim when it pays SWBT’s collocation bills.  Sprint’s claims easily survive SWBT’s arguments that the Complaint is time barred for failure to come to the Commission within sixty-five days.

C. Sprint Properly Brought Its Complaint Within The Agreement's 24 Month Time Period

In the alternative, SWBT argues that the Complaint must be dismissed because Sprint did not bring it within 24 months of receiving Price Quotations or true-ups.
  This argument is also lacking and must be disregarded.  Again, the 24 month limitation is contained in the General Terms and Conditions of the ICA.  It reads:  

9.1.1
Except as otherwise specifically provided in this Agreement, no claims will be brought for disputes arising from this Agreement more than 24 months from the date the occurrence which gives rise to the disputes is discovered or reasonably should have been discovered with the exercise of due care and attention.

Sprint sent a letter to SWBT on March 1, 2002 notifying SWBT of its claims that the non-recurring and monthly recurring collocation charges did not comply with the terms of the ICA, including Section 3.4 of the Collocation Appendix.
   SWBT claims that since Sprint received some price quotations before March 1, 2000 (the date corresponding to 24 months before the date of the letter attached as Exhibit A to the Complaint), Sprint knew or should have known that it had a claim. 

SWBT’s argument fails due to many of the ICA provisions cited in Section II.B. above.  SWBT ignores the true-up provisions of the ICA.  Under sections 3.6 and 5.8, Sprint could not know how much the final amount would be for each collocation arrangement until such time that SWBT provided the true-ups.  Since Sprint alleged that 90% of the non-recurring charges relate to subcontractor charges (Complaint, ¶ 7) to which the true-up sections expressly apply, Sprint could not know, nor anticipate, that it had a claim until it received true-ups.  Even more convincing is that the contractual 7 month time period for issuing true-ups had not even passed for the majority of collocation arrangements by the time SWBT says Sprint should have brought its Complaint.
  

The same is true for the monthly recurring charges.
  Sprint had no ability to dispute the SWBT’s monthly recurring charge until at least SWBT issued the true-ups.  Section 6.1 relating to Sprint not waiving claims when it pays collocation charges also applies here.  Sprint did not waive its rights to dispute these charges, simply because it paid Price Quotations as required by Sections 4.2 and 4.3 in order for SWBT to begin work on the collocation arrangements,  

SWBT then argues that Sprint received true-up letters for “several major collocation arrangements before March 1, 2000” and thereby should have known that it had claims.
  This argument fails for multiple reasons as well.

First, the Complaint cannot be dismissed in total because SWBT sent out true-up letters on 14 of the 76 collocation arrangements and augments before March 1, 2000.
 Even if Sprint should have known it had some claims (which it could not have as shown below) due to some true-up letters being sent out before March 1, 2000, this does not mean that the entire Complaint must be dismissed.  Sprint would still have valid claims on at least 62 of the 76 collocations.

Second, while SWBT mentions that it sent Sprint true-up letters before March 1, 2000 on 14 collocation sites and thus Sprint should have known it had claims against SWBT, Sprint did not receive the actual NRC true-up credits on its bills from SWBT for at least 12 of the 14 sites mentioned by SWBT in its Motion until well after March 1, 2000. Sprint could not have known with any certainty that it had claims against SWBT until it actually received the true-up.  In fact, according to Sprint’s records, for the McGee collocation site so prominently featured by SWBT in its Motion, Sprint did receive a true-up letter dated December 1, 1999.  But Sprint did not actually receive the true-up credit on its bills for the McGee site from SWBT until August 25, 2000.
  Recall, Missouri statute 516.100 cited above stating that a statute of limitations does not begin to run until “when the damage resulting therefrom is sustained and is capable of ascertainment.”  Sprint could not tell with certainty that it sustained damage until it started receiving true-up credits or money from SWBT.  Thus, Sprint’s claims did not become ripe with respect to any individual collocation site until it received a remittance from SWBT reflecting the true-ups.

Third, Section 5.8 of the Collocation Appendix requires actual remittance of money to Sprint.  “Any amounts incurred above the Subcontractor Charges will be billed to Sprint or, alternatively, any amount below such Charges will be remitted to Sprint.
  To this day, Sprint has not received a check for the true-ups.  SWBT has not complied with the true-up provisions of the ICA.  It should not be allowed substantial noncompliance with the ICA’s true-up provisions and still claim that Sprint did not raise a dispute regarding the true-up provision in a timely manner.

Fourth, Sprint could never have determined its monthly recurring charge claim until the Commission approved a forward-looking costing methodology in its review of SWBT’s collocation tariff in November, 2001. (Complaint, ¶ 24)  A little history is required here.  As SWBT mentions in its Motion,
 the Commission established Case No. TT- 2001-298 to review the collocation tariffs filed by SWBT as part of its 271 case, Case No. TO- 99-227.  Many, if not all, of the CLEC collocation agreements approved by this Commission, before the Commission approved the M2A in the 271 case, contained provisions either the same or similar to Section 3.4 of the Sprint’s ICA.  That section for monthly recurring charges requires a price quotation to be calculated using “a Missouri PSC approved forward-looking costing methodology for recurring charges.”

The Commission's Orders in Case No. TT-2001-298 show that the Missouri PSC approved forward-looking methodology was not decided until it approved the final tariff for SWBT in October 2001.  SWBT quotes the correct portion of the March 22, 2001 Unanimous Stipulation and Agreement approved by the Commission on page 16 of its Motion to show that the Missouri Commission had, to that point, not approved a forward-looking methodology for costing collocation.  Later in the Stipulation and Agreement the parties, including SWBT, agreed and the Commission approved that the “Commission should select an appropriate cost model and related inputs, and rate elements and rates, in two separate expedited proceedings.”
  On June 7, 2001 the Commission issued its Phase I Report and Order where it adopted the Joint Sponsor’s Model over the SBC Collocation Cost Model.  This is the first time that a Missouri PSC approved forward-looking costing methodology had been decided.  Section 3.4 requires SWBT to apply this methodology to all of the collocation arrangements ordered by Sprint.

Then, as SWBT mentions in its Motion on page 18, the parties to Case No. TT-2001-298 entered into negotiations regarding actual collocation rates according to the model previously approved and agreed upon a Second Unanimous Stipulation and Agreement filed on August 24, 2001 (Second Stipulation). The Second Stipulation states:

None of the Parties shall have waived any claims pertaining to existing collocation arrangements except to the extent specifically and affirmatively otherwise stated herein.  The rates were derived via an application of the TELRIC methodology.
  

The language in the Second Stipulation shows two things.  First, the Second Stipulation (and the resulting tariffs approved by the Commission in October, 2001) is the first time that collocation rates had been set in Missouri according to a Missouri PSC approved forward-looking methodology under Section 3.4 of the ICA.  Second, CLECs like Sprint did not waive any claims for existing collocation arrangements.

Further, the Second Stipulation does not foreclose Sprint from challenging the non-recurring and monthly recurring charge rates for its existing effective collocation sites purchased according to the terms of the ICA at issue here.  The language cited by SWBT on page 18 of its Motion relates only to CLECs obtaining the rates from the Second Stipulation by amending their current interconnection agreements. It does not prohibit Sprint from disputing existing arrangements.  The language states:

6.
At its option, a CLEC … may elect to modify its Commission approved interconnection agreement to replace the current collocation terms and conditions with a reference to the approved tariffs, by amending the CLEC’s Commission approved interconnection agreement.  The amendment shall be effective for existing collocation arrangements on a prospective basis for recurring charges listed in Exhibits 1 and 2 and will not have impact on nonrecurring charges associated with existing collocation arrangements [or any claims or disputes related thereto].

Sprint did, in fact, amend its interconnection agreement with SWBT according to the terms of this paragraph and Sprint agrees that the amendment only applies prospectively.  But as the language states, the amendment does not affect any claims or disputes Sprint has with SWBT on the collocation sites that existed at the time of the amendment.  Thus, SWBT’s argument that the Second Stipulation prevents Sprint’s claim fails.  Moreover, the First and Second Stipulations prove that a “Missouri PSC approved forward-looking methodology” had never been adopted in Missouri until the Commission approved the tariffs filed in conjunction with the Second Stipulation in October, 2001.  For this reason alone, SWBT cannot obtain dismissal of Sprint’s monthly recurring charge claims.

D. SWBT Did Not Comply With the True-up Provisions of The ICA.

SWBT has unclean hands.  While SWBT claims that Sprint did not bring claims within a sixty-five day or 24 month period under its interpretation of the ICA, SWBT did not provide true-ups for the vast majority of the collocation arrangements within the ICA required 120 days. (Complaint, ¶¶ 11-12)  Section 5.8 of the Collocation Appendix states:

5.8
Within one hundred twenty (120) days of the completion date of the Collocated Space, SWBT will perform a true-up of all Subcontractor Charges using the actual amounts billed by subcontactors.  Any amounts incurred above the Subcontractor Charges will be billed to Sprint or, alternatively, any amount below such Charges will be remitted to Sprint.

SWBT has failed miserably in complying with the 120 day requirement to provide true-ups for the collocation arrangements and augments it has completed for Sprint.  Attached as Exhibit 2 to this Response is a table showing the dates that Sprint received true-up letters from SWBT.
  Of the 76 collocation arrangements and augments constructed by SWBT for Sprint, Sprint received true-up letters on 48 of them (or approximately 63%) after it sent its March 1, 2002 letter to SWBT demanding that SWBT comply with the terms of the ICA.  All of these collocations were completed 120 days before Sprint received true-up letters.  Additionally, as shown by Exhibit 1, even though Sprint may have received true-up letters by certain dates in 1999, Sprint did not receive bill credits until at the earliest May 25, 2000 from SWBT.  To date, SWBT has not remitted to Sprint the major portion of the true-ups that it has promised Sprint as required by Section 5.8. Given SWBT’s non-compliance with the true-up section of the ICA, Sprint’s claim cannot fail as untimely.

SWBT's argument that Sprint should have filed its claim within 24 months of receiving the first true-up notifications on December 1, 1999 misses the mark for another reason.  It makes no sense and is a waste of Commission and Company resources to litigate each collocation arrangement in a piecemeal fashion.  Missouri statute 516.100 backs up this logic.  Accrual of a claim with multiple occurrences of damage does not being until the last item of damage can be ascertained "so all resulting damage may be recovered, and full and complete relief obtained."
  The bulk of the true-up notices came to Sprint after March 1, 2002.  Under Missouri law, Sprint's claim could not accrue until such time.  This gives Sprint a full and fair opportunity to obtain complete relief.

Sprint must also address the rather bizarre argument raised by SWBT that the true-ups done according to Section 5.8 do not have to comply with the actual cost and reasonableness standards for non-recurring charges and the Missouri PSC approved forward-looking methodology for recurring charges in Section 3.4.
  While true-ups apply to the differences between the price quotation and the actual amounts billed by subcontractors, there is nothing in the language of  Section 5.8 that the pricing standards of Section 3.4 do not apply.  SWBT’s argument is creative, but it has absolutely no basis in the plain language of the ICA and must be rejected.

E. Provisions From The General Terms and Conditions Of The ICA Rebut SWBT’s Timeliness Arguments

In addition to the provisions already mentioned, other parts of the ICA demonstrate that Sprint’s claim is timely.  Provisions in the General Terms and Conditions of the ICA allow Sprint to perform an audit of the other party to determine the other party’s billing and invoicing.
  Section 31.1 allows the parties to each conduct an audit once a Contract Year to evaluate the “accuracy of the other Party’s billing and invoicing.”  Section 31.7 allows audits to go forward after the first Contract Year if Sprint shows that it has a commercially reasonable basis to seek an audit. Taken together, the language does not limit how far back the audit can go.  It merely limits the number of times a year an audit can be conducted and the basis for conducting an audit.  If the Commission for some reason does not think that Sprint filed timely claims due to a sixty-five day limitation in Section 3.4 or the two year limitation in Section 9.1 of the General Terms and Conditions, then the audit provisions of the ICA give Sprint the right and ability to determine if the collocation charges are billing errors without time limitation.

Moreover, the ICA has general provisions that parties cannot waive requirements of the Agreement or consent to defaults unless in writing and signed by an officer. The language states:

18.1
Except as otherwise provided in this Agreement, no amendment or waiver of any provision of this Agreement and no consent to any default under this Agreement will be effective unless the same is in writing and signed by an officer of the Party against whom the such amendment, waiver or consent is claimed.  In addition, no course of dealing or failure of a Party strictly to enforce any term, right, or condition of this Agreement will be construed as a waiver of such term, right, or condition.

Sprint has not, and SWBT’s Motion does not argue, that Sprint waived its rights to challenge SWBT’s invoices under the terms of Section 18.1.  Thus the audit and the no waiver provisions confirm that Sprint's Complaint is timely.

III. The Missouri Public Service Commission has Complaint jurisdiction to construe the collocation provisions of the Interconnection Agreement between SWBT and Sprint because Sections 251 and 252 of the Federal Telecommunication Act of 1996 confer authority on state public utility commissions to interpret and enforce the provisions of approved interconnection agreements.

F. The Commission’s Jurisdiction To Construe Or Enforce The Interconnection Agreement Between SWBT And Sprint Is Controlled By Federal Law And Is Not Governed By State Law Limitations On The Commission’s Authority To Construe Or Enforce Contracts.

SWBT asserts that the Missouri Public Service Commission lacks jurisdiction to construe or enforce the interconnection agreement between SWBT and Sprint.
  This contention is based primarily on a state supreme court decision cited for the proposition that the Commission cannot enforce or construe contracts or “enter a money judgment.”
  
Wilshire Construction is irrelevant to this case and does not preclude this Commission from interpreting or enforcing the interconnection agreement at issue in this proceeding.  The Commission’s authority to construe and enforce the interconnection agreement between SWBT ad Sprint is conferred by §§ 251 and 252 of the Act.
  Section 251 of the Act imposes duties on incumbent local exchange carriers (“ILECs”) relating to both interconnection and collocation.  Interconnection must be provided on “rates, terms and conditions that are just, reasonable, and nondiscriminatory in accordance with the terms and conditions of the [interconnection] agreement.”
 The 1996 Act also imposes the duty on LECs “to provide, on rates, terms and conditions that are just, reasonable and nondiscriminatory, for physical collocation of equipment necessary for interconnection or access to unbundled network elements at the premises of the local exchange carrier.”
 

Whether a LEC has provided interconnection on rates, terms and conditions in accordance with the terms and conditions of the interconnection agreement under the Act is determined by state public utility commissions.
  Thus, state commissions have the primary authority under federal law to enforce the substantive terms of interconnection agreements.  The Eighth Circuit held:

We believe that the state commissions' plenary authority to accept or reject these agreements necessarily carries with it the authority to enforce the provisions of agreements that the state commissions have approved.

While Congress chose to retain a significant role for the state commissions, the scope of that role is measured by federal, not state law.
 State utility commission determinations of complaints relating to interpretation or enforcement of interconnection agreements are reviewed in federal court under §252 (e)(6) of the Act.
 

The SWBT v. Connect case explains in great detail why under the terms of Section 252(e) of the Act, state commissions are granted the power to enforce and construe the terms of interconnection agreements. Of great interest here also is the position that SWBT took in that case as explained by the Eighth Circuit Court.

The controversy there arose from a dispute over the reciprocal compensation terms in a negotiated interconnection agreement approved by the Arkansas PSC.  SWBT stopped paying Connect reciprocal compensation and Connect filed a complaint.  The Arkansas PSC ruled in Connect’s favor.  SWBT appealed the decision to federal district court.  That court, in rejecting SWBT’s arguments, held that it did not have jurisdiction to review a state commission’s order interpreting and enforcing an interconnection agreement.  On appeal, the Eighth Circuit agreed with SWBT and reversed the district court holding that Section 252(e)(6) gives federal courts the jurisdiction to review interconnection agreement enforcement decisions made by state commissions.  Thus, in that case SWBT argued that federal courts have the authority to review state commission interconnection agreement enforcement decisions.

More telling here is that in describing the parties’ positions, the Court stated:  “The parties all agree that state commissions have this enforcement power, and the only dispute concerns its source.  The FCC interprets § 252 to provide state commissions with enforcement power and, indeed, enforcement responsibility.”
  Consequently, in that case SWBT agreed that state commissions have the power and authority to enforce interconnection agreements.  The same should apply to SWBT in Missouri.  This Commission undoubtedly has the power and authority to enforce the terms of the Agreement and to render a decision on whether SWBT complied with the Agreement.

There is no dispute that the interconnection agreement at issue in Sprint’s Complaint was entered into by Sprint and SWBT pursuant to §252(i) of the Act. (Complaint, ¶ 5).  Sprint’s Complaint challenges SWBT’s compliance with the requirement of the Act that interconnection and collocation rates be “just, reasonable and....in accordance with the terms and conditions of the agreement.”  

The authority of the Missouri Public Service Commission to interpret and enforce the interconnection agreement between Sprint and SWBT is governed by federal law and cannot be constrained or diminished by state law limitations on the Commission's power to interpret or enforce contracts.  Wilshire Construction was a decision that addressed the Commission’s authority under state law to construe and enforce contracts under state law.  It has no application to the Commission’s authority to interpret and enforce interconnection agreements as authorized by §252(e)(1) of the Act.

G. Sprint’s Complaint Does Not Request That The Commission Award Money Damages.

Missouri case law interpreting Missouri’s public service law has held that “the commission has no power to exercise or perform a judicial function, or to promulgate an order requiring a pecuniary reparation or refunds.”

A review of the relief requested in the Complaint discloses no request by Sprint for money damages from this Commission.  The Complaint requests a “determination” by this Commission as to whether SWBT charged collocation rates to Sprint based on the cost standards required by the Interconnection Agreement. (Complaint ¶¶ 21, 25)  That the Commission’s determination under federal law may later result in an action for damages filed by Sprint to recover rate overcharges does not constitute an order by the Commission requiring SWBT to pay a pecuniary reparation, refund or money judgment.  The “determination” requested by Sprint is authorized by §§ 251 and 252 of the Act.  Sprint’s Complaint does not request a Commission award of money refunds or a money judgment and does not seek such award from the Commission in violation of Wilshire Construction.
H. Sprint’s Complaint Does Not Request Retroactive Application of Rates Contained in SWBT’s Collocation Tariffs.
“Retroactive rate making” is “the setting of rates which permit a utility to recover past losses or which require it to refund past excess profits collected under a rate that did not perfectly match expenses plus rate-of-return with the rate actually established.”
  The prohibition against retroactive rate making to recover past excess profits assumes that the amounts collected by the utility were collected under legally established rate schedules.

SWBT suggests that Sprint requests retroactive application of SWBT’s collocation tariffs, effective October 12, 2002, “to arrangements which were requested, provided and accepted utilizing a different Commission-approved methodology.”

The prohibition against retroactive rate making does not apply in this case because the amounts charged to Sprint were not charged under a legally established rate schedule.  SWBT’s collocation charges were controlled by the interconnection agreement and SWBT's compliance with that agreement is challenged in Sprint’s Complaint.  SWBT, in fact, touts that the collocations were done on an individual case basis, and not according to some rate schedule.
  Whether SWBT’s charges to Sprint were just and reasonable “in accordance with the terms and conditions of the agreement” under § 251 (c) is a “determination” that this Commission makes under § 252(e)(1) of the Act.  The prohibition against retroactive rate making in Missouri’s public utility law does not constrain the Commission’s “determination” of whether SWBT’s collocation rates complied with the parties’ interconnection agreement.

Sprint’s Complaint does not request retroactive application of SWBT’s October 12, 2001 collocation tariffs.  The Complaint and attached exhibits identify the differences between the tariffed collocation charges and those charged to Sprint under the Interconnection Agreement. (Complaint ¶¶ 18, 20))  The Complaint raises the question of why SWBT’s tariffed collocation rates were so dramatically different than the rates SWBT charged to Sprint when a reasonableness standard and a TELRIC methodology should have applied to the non-recurring and recurring charges, respectively.  This difference raises a factual issue as to whether SWBT’s failed to comply with the requirement of §251(c)(2)(D) of the Act that Sprint receive interconnection on “rates, terms and conditions” that are just and reasonable “in accordance with the terms and conditions of the agreement.....”.  Nothing in Sprint’s Complaint requests this Commission to engage in retroactive ratemaking.

IV. CONCLUSION

For all of the reasons stated herein, the Commission must deny SWBT's Motion.  Sprint has alleged sufficient facts to demonstrate that the Complaint is timely.  SWBT's substantial non-compliance with the Agreement's true-up provisions cannot be used to establish that the Complaint is untimely.  In addition, the Act and Eighth Circuit law require the Commission to exercise jurisdiction over this Complaint.  Finally, Sprint does not ask the Commission to engage in retroactive ratemaking or to award damages.  Consistent with the Act, Sprint asks the Commission to make a determination whether SWBT complied with the Agreement.  Sprint's Complaint should not be dismissed.
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SPRINT MISSOURI, INC. d/b/a SPRINT
/s/ Lisa Creighton Hendricks
Lisa Creighton Hendricks, MO Bar #42194

6450 Sprint Parkway

MS: KSOPHN0212-2A253

Overland Park, Kansas 66251

Voice:
913-315-9363

Fax:
913-523-9769

Lisa.c.creightonhendricks@mail.sprint.com
/s/ Kenneth A. Schifman
Kenneth A. Schifman, MO Bar #42287

6450 Sprint Parkway

MS: KSOPHN0212-2A303

Overland Park, Kansas 66251

Voice:
913-315-9783

Fax:
913-523-9769

kenneth.schifman@mail.sprint.com
/s/ Paul H. Gardner
Paul H. Gardner,  MO Bar #28159

Goller, Gardner and Feather, PC

131 East High Street

Jefferson City, Missouri 65101

Voice:
573-635-6181

Fax:
573-635-1155

info@gollerlaw.com
CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the above and foregoing document was served  via [electronic/facsimile/first-class] mail to the following parties, this date, November 7, 2002:

Dana K. Joyce

General Counsel

Missouri Public Service Commission

P. O. Box 360

Jefferson City, Missouri 65102

Office of the Public Counsel

P. O. Box 7800

Jefferson City, Missouri 65102


Anthony Conroy

Southwestern Bell Communications, Inc.

One SBC Center, Room 3518

St. Louis, MO 63101

/s/ Kenneth A. Schifman
Kenneth A. Schifman

� Interconnection Agreement, Appendix Collocation, Section 3.4.


� Kennedy v. Microsurgery and Brain Research Instit., 18 S.W.3d 39, 42 (Mo.Ct.App. E.D. 2000).
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� Reynolds v. Diamond Foods & Poultry, Inc., 79 S.W.3d 907, 909 (Mo. 2002).


� Moreover, Sprint’s Complaint complies with the general pleading standards for a contract action.  Sprint identified the parties to the contract, the right of plaintiff and the obligation of defendant thereunder, the breach by defendant and damages.  See, Chase Elec. Co. v. Acme Battery Manuf. Co., 798 S.W.2d 204, 208 (Mo. App. E.D. 1990).


� It is worth noting that SWBT did not raise the sufficiency of Sprint’s pleading as a reason to dismiss the claims.


� Kennedy v. Microsurgery and Brain Research Instit., 18 S.W.3d at 42 (citation omitted) (emphasis added).


� Interconnection Agreement, Appendix Collocation, Section 3.4.  SWBT did provide some documents to Sprint before Sprint filed the Complaint and as part of the Commission mediation process.  The evidence will demonstrate when this case is tried before the Commission that SWBT has not produced documents that adequately back up its invoices to Sprint or show that its charges were reasonable.


� Section 516.100 RSMo.  The statutory period of limitations for contract actions is ten (10) and five (5) years under Sections 516.110 and  516.120.  Sprint’s collocations date back only to 1999.  Thus, under any theory espoused by SWBT, Sprint meets the statutory limitations periods.


� See, e.g., Lehnig v. Bornhop and Conrad,  859 S.W.2d 271, 273 (Mo. App. E.D. 1993); Linn Reorganized School Dist. v. Butler Manuf. Co., 672 S.W.2d 340, 343 (Mo. 1984); De Paul Hospital School of Nursing v. Southwestern Bell Telephone Co., 539 S.W. 2d 542, 546 (Mo. App. StL. 1976).


� Sprint details below that it did not actually receive true-ups until well after receiving true-up notifications and still has not received the majority of true-ups.


� DePaul Hospital v. SWBT, 539 S.W.2d at 547.


� Motion, pp. 28-29.


� See, infra, Reynolds v. Diamond Foods & Poultry, Inc., 79 S.W.3d 907, 909 (Mo. 2002).


� Motion, pp. 21-26.


� Interconnection Agreement, Appendix Collocation, Section 3.4.


� SWBT highlights that the Agreement allows for Sprint to obtain its own subcontractors to prepare the collocated space (if the subcontractors are approved by SWBT) under Sections 4.5, 4.7 and 4.8 of the Collocation Appendix.  These sections, however, have no effect on the pricing requirements of Section 3.4.


� Interconnection Agreement, Appendix Collocation, Section 21.1.


� Interconnection Agreement, Collocation Appendix, Section 3.6.


� Interconnection Agreement, Collocation Appendix, Section 5.8.


� See, Interconnection Agreement, Collocation Appendix, Section 4.12.





� Interconnection Agreement, General Terms and Conditions, Section 9.1.1.


� Interconnection Agreement, Collocation Appendix, Section 6.1.


� Interconnection Agreement, Collocation Appendix, Section 4.2 and 4.3.  Sprint must pay 50% of the Collocated Space Charge and of the Common Charges and 85% of the Custom Work charges before SWBT had any obligation to start preparation of the Collocated Space. 


� SWBT Motion, pp. 27-28


� Interconnection Agreement, General Terms and Conditions, Section 9.1.1.


� Complaint, Exhibit A.


� See, Interconnection Agreement, Collocation Appendix, Sections 4.12 and 5.8.  Under 4.12, SWBT has 90 days after Sprint accepts the price quotation to complete the Collocated Space.  Under 5.8, SWBT has 120 days after the space is completed to issue true-ups.90+120=210 days, or 7 months. 


� Sprint will detail below other reasons why Sprint’s claims on the monthly recurring charges also could not have been known until October, 2001 when the Commission approved SWBT’s collocation tariff rates derived via an application of the TELRIC methodology.


� Motion, pp.28-29.


� For certain collocation sites, Sprint ordered augments where obtained additional services or received additional collocation space at the site.  The costing standards of  Section 3.4 and the true-up provisions of Sections 3.6 and 5.8 apply to augments too.


� See Exhibit 1 to this Response detailing the dates that Sprint received credits on its bills from SWBT on 12 of the 14 collocation sites mentioned by SWBT in its Motion.  Sprint continues to search its records on the 2 remaining sites.
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� SWBT's illustrations of the McGee office collocation and the other collocation arrangements on pages 28 and 29 leave the mistaken impression that all of Sprint's collocation activity occurred in 1998 and 1999.  That is untrue.  As shown by the monthly recurring charge billing start dates in Exhibit 2, Sprint requested and SWBT built collocation arrangements and augments throughout 2000 and up until the Fall of 2001.
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� 47 U.S.C. § 251 (e)(1).


� Iowa Utilities Bd. v. FCC  120 F. 3d 755, 804 (8th Cir. 1997), aff’d in part, rev’d in part on other grounds, AT&T Corp. v. Iowa Utils. Bd., 525 U.S. 366, 119 S.Ct. 721 (1999).


� Southwestern Bell Tel. v. Connect Communications Corp. 225 F 3d 942, 947 (8th Cir. 2000) ("SWBT v. Connect"),


� Southwestern Bell, supra 208 F. 3d at 479.


� SWBT v. Connect, 225 F.3rd at 946.
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