 STATE OF MISSOURI

  PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 3rd day of July, 2003.

In the Matter of Southwestern Bell Telephone

)

Company, d/b/a SBC Missouri's Proposed Revised
)

Tariff Sheet Intended to Increase by Eight Percent
)
Case No. IT-2004-0015
the Rates for Line Status Verification and Busy Line
)
Tariff No. JI-2003-2141

Interrupt as Authorized by Section 392.245, RSMo,
)

the Price Cap Statute.




)

ORDER SUSPENDING TARIFF

AND SETTING PREHEARING CONFERENCE

On June 10, 2003, Southwestern Bell Telephone Company, doing business as SBC Missouri, filed its proposed revised tariff sheet intended to increase by eight percent the rates for certain services contained in its Local Exchange Tariff, PSC Mo.‑No. 24.  The specific services in question are Line Status Verification and Busy Line Interrupt.  The proposed revised sheet will become effective on July 10, 2003.

Bell is a large incumbent local exchange company that is subject to regulation under the Price Cap Statute,
 Section 392.245, RSMo.
  Section 392.245.11 provides:

[T]he maximum allowable prices for nonbasic telecommunications services of an incumbent local exchange telecommunications company may be annually increased by up to eight percent for each of the following twelve-month periods upon providing notice to the commission and filing tariffs establishing the rates for such services in such exchanges at such maximum allowable prices.  *  *  *  An incumbent local exchange telecommunications company may change the rates for its services, consistent with the provisions of section 392.200, but not to exceed the maximum allowable prices, by filing tariffs which shall be approved by the commission within thirty days, provided that any such rate is not in excess of the maximum allowable price established for such service under this section.
  

The Price Cap Statute permits an eligible local exchange carrier to increase its rates up to a specified level without undergoing a traditional rate case.  The level up to which rates may be increased is the "price cap."  The statute actually establishes two such caps, one for basic local and exchange access services and the other for all other services. The former is tied to objective measures of economic activity, such as the Consumer Price Index, and it therefore rises and falls as the national economy expands or contracts.  However, the cap for nonbasic services  apparently may be increased by as much as eight percent annually regardless of general economic conditions.  Price-cap-regulated carriers must submit their tariffs to the Commission for approval.

The Commission notes that the condition of the national economy over the course of the past two years may not support an eight percent increase in rates for nonbasic telecommunications services.  It is not at all clear that the legislature intended to permit annual rate increases of eight percent regardless of general economic conditions.  The Price Cap Statute is complex and it has not yet been the subject of a reported decision by any Missouri appellate court.  Section 392.245.11 expressly requires that rate changes for nonbasic services be "consistent" with Section 392.200.  The latter statute, in turn, requires that charges for telecommunications services rendered be "just and reasonable and not more than allowed by law or by order or decision of the commission."  The question is whether an eight percent increase in the rates for nonbasic telecommunications services at this time is just and reasonable.

The Commission is mindful that the legislature has provided an express statement of public policy to guide the Commission and the courts in implementing the provisions of Chapter 392, which includes the Price Cap Statute:

Section 392.185:  The provisions of this chapter shall be construed to: 

(1)
Promote universally available and widely affordable telecommunications services;

(2)
Maintain and advance the efficiency and availability of telecommunications services; 

(3)
Promote diversity in the supply of telecommunications services and products throughout the state of Missouri; 

(4)
Ensure that customers pay only reasonable charges for telecommunications service; 

(5)
Permit flexible regulation of competitive telecommunications companies and competitive telecommunications services; 

(6)
Allow full and fair competition to function as a substitute for regulation when consistent with the protection of ratepayers and otherwise consistent with the public interest; 

(7)
Promote parity of urban and rural telecommunications services; 

(8)
Promote economic, educational, health care and cultural enhancements; and 

(9)
Protect consumer privacy. 

Rate increases of eight percent under the current economic conditions would appear to violate Section 392.185(4) because affected customers might pay unreasonable charges for telecommunications services.  Likewise, services subject to inappropriate rate increases cannot be said to be "widely affordable."  Section 392.185.  In particular, Sec​tion 392.185(6) conditions competition between carriers as a substitute for regula​tion upon "the protection of ratepayers" and "the public interest."  This condition is equally applicable to the Price Cap Statute.

A large incumbent local exchange carrier, such as Bell, is subject to price cap regulation "upon a determination by the commission that an alternative local exchange telecommunications company has been certified to provide basic local telecommunications service and is providing such service in any part of the large incumbent company's service area."
  In other words, the existence of a single competitor in a single exchange converts a large local exchange carrier to price cap regulation throughout its service area.  For this reason, competitive pressure sufficient to protect consumers from unreasonable rate increases may not exist.  Viewed another way, sufficient alternatives may not be available to permit unhappy consumers to seek less costly service from another carrier.  With respect to the particular nonbasic services at issue here, Line Status Verifica​tion and Busy Line Interrupt, the Commission recently found them to be subject to effective competition in only two of Bell's 160 exchanges.
  For these reasons, the Commission must take care that the implementation of the Price Cap Statute assures "the protection of ratepayers" and "the public interest."
  

The Commission has reviewed the proposed revised tariff sheet and finds that significant questions exist such that the tariff should be suspended for further consideration.  Section 392.230.3 authorizes the Commission to suspend tariffs raising rates for existing services of carriers other than small telephone companies for 120 days plus six months.  The Price Cap Statute does not exempt price-cap-regulated carriers from Section 392.230.3.  Bell is not a small telephone company.  Therefore, the proposed revised tariff sheet will be suspended for a period of 120 days.  If necessary, a further suspension will be ordered.

To ensure the prompt resolution of this matter, the Commission will set a prehearing conference.

IT IS THEREFORE ORDERED:

1. That the proposed revised tariff sheet filed by tariff filed by Southwestern Bell Telephone Company, doing business as SBC Missouri, on June 10, 1997, and assigned tariff tracking number JI‑2003‑2141, is hereby suspended for a period of 120 days beyond July 10, 2003, until November 7, 2003.  The specific sheet suspended is:

                                  P.S.C. Mo. No. 24                                  

7th Revised Sheet 5.10, Replacing 6th Revised Sheet 5.10

2. That a prehearing conference shall be held on July 17, 2003, beginning at 10:00 a.m.  The prehearing conference shall be held at the Commission’s offices at the Governor Office Building, 200 Madison Street, Jefferson City, Missouri, Room 305.  The Governor Office Building is a facility that meets the accessibility require​ments of the Americans with Disabilities Act.  Any person who needs additional accommodations to participate in the prehearing conference should call the Public Service Commission's Hotline at 1-800-392-4211 (voice) or 1-800-829-7541 (TDD) prior to the prehearing conference. 

3. That this order shall become effective on July 10, 2003.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Simmons, Ch., concurs, with separate

concurring opinion to follow.

Gaw and Clayton, CC., concur.

Murray, C., dissents, with separate

dissenting opinion attached.

Forbis, C., dissents.

Thompson, Deputy Chief Regulatory Law Judge

� In the Matter of the Petition of Southwestern Bell Telephone Company for a Determination that it is Subject to Price Cap Regulation Under Section 392.245, RSMo Supp. 1996, Case No. TO-97-397 (Report and Order, issued September 16, 1997).


� All subsequent statutory references, unless otherwise specified, are to the Revised Statutes of Missouri (RSMo), revision of 2000.  


� In the Matter of the Petition of Southwestern Bell Telephone Company for a Determination that it is Subject to Price Cap Regulation Under Section 392.245, RSMo Supp. 1996, Case No. TO-97-397 (Report and Order, issued September 16, 1997).


� Section 392.185. 


� Section 392.245(2).


� In the Matter of the Investigation of the State of Competition in the Exchanges of Southwestern Bell Telephone Company, Case No. TO-2001-467 (Report & Order, issued December 27, 2001), at 52�54.  “'[E]ffective competition' is competition that exerts sustainable discipline on prices and moves them to the competitive level of true economic cost."  Id., at 11.


� Section 392.185(6).
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