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Staff Post-Presentation Brief

COMES NOW the Staff of the Missouri Public Service Commission and in response to certain questions posted at the On-the-Record Presentation of August 12, 2002, states as follows:

1.
Commissioner Gaw asked whether the Staff believed that the “price cap regulation” (Section 392.245) provided the sole and exclusive tool to ensure that a company charges just and reasonable rates.  (Tr. 64).  Staff suggests that the language in the price cap regulation implies that price caps result in just and reasonable rates.  Specifically, Section 392.245.1 grants the Commission “authority to ensure that rates, charges, tolls and rentals for telecommunications services are just, reasonable and lawful by employing price cap regulation.”  Section 392.245.7 states that a “company regulated under this section [392.245] shall not be subject to regulation under subsection 1 of section 392.240.”  Section 392.240.1 is the very section where the Legislature grants the Commission explicit authority to hold a hearing on whether rates are “unjust, unreasonable, unjustly discriminatory or unduly preference or in any wise in violation of law,” and exempting a price cap company from the application of this section removes the Commission’s tool to make or enforce any finding that rates are, or are not, just and reasonable.  

2.
Commissioner Lumpe asked whether Staff had any assumption that the rates at issue in this case were being driven to cost or just to the market.  (Tr. 71-72).  In the Commission’s Order establishing In the matter of the establishment of a plan for expanded calling scopes in metropolitan and outstate exchanges, Case No. TO-92-306 (June 12, 1992), it stated “[t]he rates proposed for [MCA] are based upon existing rates for similar services, the Commission’s experience with COS [Community Optional Service] rates, and the information provided from the Task Force coalition, SWB, OPC, and CompTel reports.”  Staff believes therefore that the rates for MCA service are not "cost based" or “market based,” but merely a reflection of the experience gained from other Commission-mandated expanded calling plans. 

3.
Commissioner Murray asked if the price cap regulation required prices to be based on cost in any way.  (Tr. 76).  Staff is not aware of any requirement of that nature.

4.
Judge Ruth inquired whether the Commission could establish a "cap" on I-LEC rates for MCA service.  (Tr. 77).  Staff believes this to be the case.  The Commission has and does set an MCA Cap for rate-of-return I-LECs that is the tariffed rate, but that rate can be changed in a rate case or other proceeding.
  This response also addresses Commissioner Gaw’s questions regarding the Commission’s authority to establish or alter established rates in the MCA setting. (Tr. 171-78).  Also, the Commission cannot limit the MCA rate under the price cap statute for those carriers that have elected and obtained price cap status.  Those carriers may raise the MCA rate to the amount the statute permits.  An interpretation that the Commission’s Order in Case No. TO-99-483 permanently limited the ability of price cap carriers to raise MCA prices would likely face a challenge that the Commission erred as a matter of law.
  

5.
Commissioner Gaw asked whether the costs of providing MCA service were increasing at a rate of eight percent a year.  (Tr. 144).  Staff does not have the information available to provide an answer to this question.  The price cap statute permits a company to raise its nonbasic rates to the maximum allowable price (up to eight percent a year) regardless of the cost of providing a given nonbasic service. Moreover, there are no cost studies available to the Staff that would provide a basis to determine the answer to this question.
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� “For rate-of-return companies, that means pricing flexibility subject to total earning limitations under Sections 392.220-240 RSMo.”  In the Matter of an Investigation for the Purpose of Clarifying and Determining Certain Aspects Surrounding the Provisioning of Metropolitan Calling Area Service After the Passage and Implementation of the Telecommunications Act of 1996, Case No. TO-99-483, Report and Order at 24 (September 7, 2000).





� “The Commission's principal interest is to serve and protect ratepayers, State ex rel. Crown Coach Co. v. Pub. Serv. Comm'n, 179 S.W.2d 123, 126 (1944), and as a result, the Commission cannot commit itself to a position that, because of varying conditions and occurrences over time, may require adjustment to protect the ratepayers.  State ex rel. Chicago, Rock Island & Pacific Railroad Co. v. Pub. Serv. Comm'n, 312 S.W.2d 791, 796 (Mo. banc 1958).” State ex rel. Capital City Water Company v. Pub. Serv. Comm'n, 850 S.W.2d 903, 911 (Mo.App. W.D. 1993).
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