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SECOND REPORT AND ORDER


I.  PROCEDURAL HISTORY
On May 11, 1999, GST Steel Company (GST) filed a petition with the Missouri Public Service Commission (Commission) against Kansas City Power & Light Company (KCPL). GST’s petition prayed that the Commission "take immediate steps to protect GST from unjust and unreasonable charges for electric service."  Specifically, GST requested the Commission (1) to prohibit KCPL from charging GST more for power than GST would have paid had KCPL’s Hawthorn 5 generating plant not been indefinitely shut down; (2) to require KCPL to devote all insurance proceeds received with respect to the Hawthorn 5 shutdown to protect ratepayers from higher rates; and (3) to establish a formal investigation into the Hawthorn 5 incident and "the overall adequacy, reliability and prudence of KCPL’s power supply[.]"  Further, GST urged the Commission to do so without providing either prior notice or a hearing to KCPL.  Response of GST Steel Company, at 4.

KCPL filed its reply to GST’s request for immediate relief on May 18, 1999.  GST filed its response to KCPL’s reply on May 21, 1999.  On June 1, 1999, the Commission denied GST’s request for immediate relief.  The Commission also held that it would not conduct its investigation of the boiler explosion at Hawthorn 5 within the context of this case.  The Commission indicated that it would establish a separate docket for that investigation.

On June 9, 1999, KCPL filed its Answer in which it generally denied GST’s allegations, and moved for dismissal of the proceeding.  Subsequently, on September 9, 1999, KCPL filed its Revised Answer, and continued to deny GST’s allegations. 

On June 11, 1999, a prehearing conference was held.  The parties filed a joint proposed procedural schedule and preliminary statement of issues on June 18, 1999.  The Commission adopted the procedural schedule proposed by the parties by its order issued on June 22, 1999.

On June 18, 1999, GST moved for interim relief and an expedited hearing.  KCPL responded in opposition on June 28, 1999; the Staff of the Missouri Public Service Commission (Staff) responded on June 28, 1999, as well.  The Commission denied GST’s motion on July 9, 1999.

Beginning on July 2, 1999, numerous discovery motions were also filed by the parties.  The Commission ruled upon these motions.  However, due to the voluminous nature of the pleadings related to discovery, these matters will not be recited herein.   

On July 29, 1999, and August 19, 1999, the Commission revised the procedural schedule.  On September 13, 1999, the parties jointly moved that the procedural schedule be amended.  That motion was also granted.  On October 18, 1999, GST and KCPL jointly moved the Commission to amend the procedural schedule.  The motion was granted on October 19, 1999.

Evidentiary hearings were held on April 17 and 18, 2000.  Initial Briefs were filed on May 12, 2000, and Reply Briefs were filed on May 24, 2000.


After receiving written and live testimony from the parties’ witnesses, the Commission entered its Report and Order on July 13, 2000.  In its Report and Order, the Commission found that the charges of KCPL to GST on account of electrical service provided have at all pertinent times been just and reasonable, and that GST has not been overcharged therefore.  The Commission found that the charges were properly and correctly calculated under the contract between KCPL and GST (hereinafter referred to as “the Contract”), which was freely negotiated by the parties and approved by the Commission in Case No. EO-95-67.  In addition, the Commission found that, at all times pertinent, KCPL had operated and maintained its generating, distributing, and transmitting system at an adequate level.  The Commission also found that GST failed to prove that imprudence on the part of KCPL employees caused the explosion at Hawthorn 5 on February 17, 1999.  On the issue of whether KCPL should have reduced the costs of purchasing replacement power by the amount of insurance proceeds it received as a result of the Hawthorn 5 explosion, the Commission found it did not have the authority to direct KCPL to recalculate its charges to GST.  Finally, the Commission directed the Commission Staff in Case No. ES-99-581 to investigate the events surrounding the explosion in the Hawthorn 5 boiler, and to report its finding.

On July 24, 2000, GST filed Application for Rehearing of GST Steel Company.  On August 3, 2000, KCPL filed its response.  On August 8, 2000, the Commission issued its Order Denying Rehearing.  Thereafter, GST filed a petition for writ of review in the Cole County Circuit Court.  Following oral argument on March 26, 2002, the Court affirmed the Commission’s Report and Order.  Subsequently, GST filed an appeal in the Missouri Court of Appeals, Western District, WD #61290.


On appeal, GST raised four issues:  (1) the Commission acted arbitrarily and capriciously and abused its discretion in deciding to give “little weight” to the testimony of GST’s expert; (2) the Commission acted arbitrarily and capriciously and abused its discretion by failing to make findings on a theory of imprudence raised by GST; (3) the Commission erred by placing the burden on GST to prove KCPL’s imprudence and in failing to recognize a rebuttable presumption of KCPL’s imprudence under the doctrine of res ipsa loquitur; and (4) the Commission acted arbitrarily and capriciously and abused its discretion in refusing to make findings on whether KCPL was required to use insurance proceeds to offset the cost of replacement power in calculating GST’s rate.


On September 16, 2003, the Court of Appeals issued an opinion affirming, in part, and reversing, in part, the judgment of the Circuit Court affirming the Commission’s Report and Order.  On or about September 30, 2003, the Commission filed its Motion for Rehearing, or in the Alternative, Motion to Modify.  On or about the same date, KCPL filed Motion for Rehearing of Respondent/Intervenor Kansas City Power & Light Company and Suggestions in Support.  Thereafter, on October 28, 2003, the Court of Appeals, on its own motion, issued a modified Opinion, narrowing the scope of the remanded issues.  In its Opinion, the Court of Appeals found that the Commission did not act arbitrarily and capriciously or abuse its discretion in deciding to give “little weight” to the testimony of GST’s expert.  The Court of Appeals also found that the Commission did not err in placing the burden of proof on GST to prove imprudence by KCPL.  In addition, the Court found that the Commission did not err in deciding it was without power to determine whether KCPL should use insurance proceeds to offset the cost of replacement power in calculating GST’s rate under KCPL and GST’s contract.  These portions of the Commission’s Report and Order were affirmed by the Court of Appeals and, therefore, no further action is required by the Commission on these points.


The Court of Appeals reversed and remanded that portion of the Commission’s Report and Order finding that the charges of KCPL to GST were at all times just and reasonable, and that GST was not overcharged.  Specifically, the Court of Appeals found that the Commission erred in its consideration of evidence presented through GST’s expert on its theory of imprudence relating to how KCPL responded to the flooding that occurred at the Hawthorn plant on February 17, 1999.  The Court of Appeals found that while the Commission certainly had the discretion to accord “little weight” to GST’s expert testimony, its decision to accord the testimony “little weight” was based on a mischaracterization of the extent of KCPL’s objection to the testimony, and a resulting conclusion that no substantive evidence was introduced to support the expert’s opinion testimony.  The cause was remanded to the Commission to reconsider the testimony of GST's expert witness, including the attachments to the testimony that were admitted without objection, and to make findings on the evidence regarding GST’s theory that KCPL should have responded to the flooding at the Hawthorn plant by placing a hold on the Hawthorn power plant’s gas supply valve.


On February 11, 2004, the Commission convened a prehearing conference in order to entertain suggestions from the parties as to the nature and timing of further proceedings in accordance with the remand.  The parties agreed that the existing record is sufficient and that an opportunity should be provided to file supplemental proposed findings of fact and conclusions of law and briefs.  


Supplemental pleadings were filed by KCPL and GST on April __, and May __, 2004, as directed in the Commission's Order Setting Procedural Schedule issued on March 2, 2004.
II.   SUPPLEMENTAL FINDINGS OF FACT
The Commission adopts all the Findings of Fact from its initial Report and Order, except as modified in this Second Report and Order.

The Court of Appeals remanded this case to the Commission to further consider the Complainant’s expert opinion testimony offered by its witness Jerry N. Ward, including all affidavits, statements, and exhibits attached to his pre-filed testimony as substantive evidence of the matter of facts contained in those documents.  Those documents attached to and relied upon in Mr. Ward’s pre-filed testimony are:

Direct Testimony



Exhibit 1
Resume, Jerry N. Ward



Exhibit 2
KCPL FERC Form 1, 1989-98, p. 323



Exhibit 3
KCPL FERC Form 1, 1989-98, p. 320



Exhibit 4
Summary of KCPL 5-Year Construction Forecasts



Exhibit 5
Unavailable Capability, Table From KCPL FERC Form 714



Exhibit 5A
Graph of KCP&L Unavailable Capability Due to Unplanned                                           Outage & Derating at Time of Monthly Peak Demand



Exhibit 6 
Electric Light & Power October 1999 Article “Industry Report On Top 100 Operating Performance”



Exhibit 7
Letter From G. W. Burrows to Frank Branca



Exhibit 8
Statement of Mike Lunsford dated 2/22/99



Exhibit 9 
Statement of Melford H. McLin, dated 2/18/99



Exhibit 10
Statement of Ray Boylan, dated 2/18/99



Exhibit 11
Hawthorn 5 Gas Flow Hourly Readings



Exhibit 12
Graph of Hawthorn 5 Hourly Readings Gas Flow



Exhibit 13
Memo from Don Stack, dated 2/22/99

Surrebuttal Testimony

Exhibit 1
BMS Theory of Operation

Exhibit 2
Forney Burner Management System, Technical Manual

Exhibit 3
BMS Theory of Operations

Exhibit 4
Operational Guide 5-4-5A For Hawthorn Station

Exhibit 5
Statement of McLin, Control Operator (KCPL)

Exhibit 6
Statement of Cox (KCPL Item #6)

Exhibit 7
Statement of Irwin (KCPL Item #6)

Exhibit 8
Statement of Lunsford (KCPL Item #6)

Exhibit 9
Statement of Fischback (KCPL Item # 6)

Exhibit 10
Excerpt of Ronan Tetrieval (sic) Diskette 

Exhibit 11
Statement of Pender (KCPL Item #6)

Exhibit 12
KCPL Safety Manual

Exhibit 13
Hawthorn 5 Hold Tags (KCPL Item #30)

Exhibit 14
Statement of Hensley (KCPL Item #6)

Exhibit 15
Statement of Boylan (KCPL Item #6)

Exhibit 16
Williams Gas Charts (KCPL Item #53)

Exhibit 17
Piping and Instrument Drawing, Sheets 01, 02, 03, Fuel Gas System (KCPL Item #46)

Exhibit 18
Statement of Stack (KCPL Item #6)

Exhibit 19
Statement of Kirkwood (KCPL Item #6)

Exhibit 20
Statement of Martin (KCPL Item #6)

Exhibit 21
Statement of Utterback (KCPL Item #6)

Exhibit 22
Excerpt of “1 Finished Draft Valve Log” Diskette


The Commission has carefully reviewed and considered as substantive evidence each exhibit and all of the content of the identified exhibits that were attached to Mr. Ward’s direct and surrebutal testimony, particularly as those documents provide any information with regard to the two issues of placing of holds on the Hawthorn power plant sewer system sump pump, and power plant’s gas supply line.

The Commission, having considered all of the competent and substantial evidence upon the whole record, makes the following findings of fact on remand of this cause.  The positions and arguments of all of the parties have been considered by the Commission in rendering this decision.  Failure to specifically address a piece of evidence, position or argument of any party does not indicate that the Commission has failed to consider relevant evidence, but indicates rather that the omitted material was not dispositive of this decision.

A.
Have the Charges Imposed under the GST/KCPL Special Contract Been "Just and Reasonable" Over the Period of the Contract?

On September 6, 1994, KCPL filed the Contract between KCPL and GST.  This Contract was filed under seal and the Commission established a protective order to protect the confidentiality of the information.  On October 26, 1994, the Commission issued its Order Approving Agreement And Tariff in Case No. EO-95-67 which approved the Contract and a tariff filed by KCPL to reflect the Contract, to be effective on October 29, 1994.  (Ex. No. 17).

Much of the information in this case related to the Contract was filed under seal.  The Commission will treat this information as confidential in the Report & Order.  However, portions of the confidential record will be discussed in a general manner to ensure that the Commission’s Supplemental Findings of Fact and Conclusions of Law are complete.

The first issue before the Commission is whether the charges imposed under the Contract have been just and reasonable.  Based upon the competent and substantial evidence on the whole record, the Commission finds that the rates contained in the Contract, including the formula for determining those rates, have been just and reasonable.

The testimony submitted by KCPL (Giles Rebuttal, Ex. No. 12HC) and the Commission Staff (Proctor, Ex. No. 8HC) demonstrates that KCPL was recovering its incremental cost of providing service to GST as well as some minimal level of contribution to its joint and common costs under the Contract rates. Based upon this evidence, the Commission finds that the rates contained in the Contract were "just and reasonable."  In addition, the evidence also demonstrates that KCPL had properly applied the contract rates to GST's electric usage throughout the life of the Contract.  As a result, the Commission finds that the charges imposed under the GST/KCPL Special Contract have been "just and reasonable" over the period of the Contract.

The Commission approved the terms of the GST Contract in 1994 in Case No. EO-95-67.  (See Ex. No. 17).  As Dr. Michael Proctor and Mr. Chris Giles explained in their testimony (Ex. Nos. 8HC and 12HC), there were two primary components of the contract.  First, there was a fixed component.  The Contract fixed GST's contribution to KCPL's embedded costs at a specific amount per kWh.  Id. As explained by Dr. Proctor, the level of this adder was approved by the Commission Staff in Case No. EO-95-67  after taking into account GST's competitive situation in the steel markets.  (Tr. 371; Ex. No. 8HC, p. 4-5).  In addition, KCPL and GST agreed that the adder per kwh would remain fixed for the term of the Contract.  (Tr. 369).  If KCPL added a new power plant to its system, for example, GST would not be required to pay any additional amount to cover that fixed or nonvariable cost.  (Ex. No. 12, p. 4).  Similarly, if the insurance premiums on insurance policies related to power plants increased, GST would not be required to pay any additional amount to cover that fixed cost.  Id.
On the other hand, if KCPL lost a power plant due to retirement, an outage, or an explosion, the fixed component of GST's rate would not change.  The fixed component was recovered through a fixed demand charge, fixed delivery charge, and the fixed adder per kwh.  (Ex. No. 12NP, p. 4).

The second component of the Contract rate was a variable or incremental component.  It was designed to recover the variable or incremental costs of production.  This component of the rate changed depending upon what happened to KCPL's variable costs of production.  The Contract defined the variable component as fuel plus variable operations and maintenance expense, including purchased power.  (Ex. No. 12NP, p. 4).  If KCPL's fuel costs decreased, then GST's rates would reflect those reduced variable costs.  Or, if KCPL was able to purchase less expensive power on the open market, GST's rates  would decrease to reflect those lower variable costs.  On the other hand, if KCPL's variable cost of production, its fuel costs or its purchase power costs increased, then GST agreed to pay a higher rate for that component of its service.

After reviewing the Contract (Ex. No. 12HC, Schedule CBG-1) and the related evidence in this proceeding, the Commission finds that GST voluntarily entered into the Contract with KCPL that essentially provided that in return for the opportunity to pay rates that were less than generally available tariffs, GST accepted part of the risk related to KCPL's variable cost of production.  The Commission finds that this Contract was a freely negotiated contract that produced, on an annual basis, rates for GST that were substantially less than the tariff rates that GST would have otherwise paid.  Mr. Giles has calculated that GST has saved substantial amounts under the Contract from 1994 to 1999, as compared to the amounts GST would have paid under the otherwise applicable tariffs.  Even with the significant increase in the curtailment credit and the higher incremental hourly prices paid by GST under the Contract, GST paid substantially less in 1999 under the Contract than the amount GST would have paid under the LPS tariff combined with KCPL’s existing curtailment credit.  (Ex. No. 12NP, Schedule CBG-3, p. 1).  GST witness Brian D. Smith testified that he had no reason to disagree with KCPL’s  calculations.  (Tr. 206).

Under the terms of the Contract, GST itself has a contractual right to choose to take service under KCPL's tariffs.  (Tr. 202).  At any time that GST believed that its prices under the Contract were too high, it could have exercised its right to go to the tariffs.  This contractual provision ensured that if the provisions of the Contract ever worked to GST's disadvantage, GST could exercise its contractual right to take electric service under the Commission-approved tariffs in Missouri.  GST did not choose to exercise its contractual right under this provision.  (Tr. 202).  

Based upon the evidence submitted in this proceeding, the Commission finds that GST’s overall cost was less under the Contract than under the regular rate schedule that would have otherwise applied to GST’s electric usage.  (Tr. 375; Ex. No. 8HC, p. 10).  


Operation of the Contract
The evidence in the record indicates that the Contract operated in the manner that was expected when the parties entered into the Contract in 1994. (Tr. 372)  The prices under the Contract were lower than KCPL's tariffed rates.  According to Section 386.270, the tariffs approved by the Commission are presumed by law to be lawful rates.  Since GST's contract rates were less than if GST exercised its contractual right to take service under the tariffs (Tr. 375), the Commission finds that the Contract rates were not in any way unjust or unreasonable.

Based upon the competent and substantial evidence in the record, the Commission finds that the charges imposed in the GST Contract were "just and reasonable" over the life of the Contract.

 B.
Was KCPL Imprudent in Responding to the Flooding at the Hawthorn Plant by Failing to Place a Hold on the Main Gas Supply Valve?

GST has the burden of proof to demonstrate with competent and substantial evidence that its allegations are true.  GST has alleged that KCPL’s imprudence caused the explosion at the Hawthorn plant on February 17, 1999.  However, for the reasons stated herein, the Commission finds and concludes that GST has failed to meet its burden of proof.

GST did not produce any witnesses in this proceeding who have first hand knowledge of the events that occurred on February 16 and 17, 1999, at the Hawthorn plant (hereinafter sometimes referred to as “the Hawthorn Incident”).  In this proceeding, GST has presented the testimony of Mr. Jerry Ward in which he discusses his theories regarding the events that occurred at the Hawthorn plant on February 16 and 17, 1999.  Mr. Ward’s testimony is based upon his interpretation of statements that were written by various KCPL employees and other persons within days of the Hawthorn Incident.  (Tr. 243).  Mr. Ward did not discuss the Hawthorn Incident with any of the persons upon whom he is relying to base his opinions about those events.  (Tr. 242).  Nor has Mr. Ward discussed the chain of events that preceded the Hawthorn Incident with:  (1) KCPL personnel who are familiar with the facts surrounding the incident (Tr. 242); (2) the insurance carriers' investigators who are investigating the facts (Tr. 244); or (3) Commission Staff investigators who were also investigating the incident (Tr. 245).

According to Mr. Ward’s testimony, he conducted his investigation by reviewing KCPL's documents related to the Hawthorn Incident.  (Tr. 245-46).  During his investigation at the Hawthorn plant, Mr. Ward spent approximately eleven (11) hours reviewing documents that were assembled by KCPL in its Master File Index related to the Hawthorn investigation, and maps and other records related to the Hawthorn plant.  (Tr. 246-47).  He did not spend any time going through the rubble left after the explosion.  (Tr. 248).  Nor did Mr. Ward spend any time interviewing eye witnesses to the explosion.  (Tr. 248).  As a result, Mr. Ward's statements regarding the Hawthorn Incident are based upon his understanding of the documents that he reviewed in his relatively short time at the Hawthorn plant, rather than any personal interviews with eye witnesses or any forensic or physical investigation of the plant site itself.  (Tr. 249).

Mr. Ward also testified that he does not consider himself to be an expert in the methods of investigating power plant explosions since he has never previously investigated a power plant explosion.  (Tr. 237-38)  In addition, Mr. Ward has testified that he has no previous educational background in the methods of investigating power plant explosions.  (Tr. 239-40).  He received his degree in Distributed Studies from Iowa State University.  Under his degree, Mr. Ward received five minors in English, Government, Naval Science, Math, and Physics.  (Tr. 239, 279).  He is not a licensed Professional Engineer in Missouri or any other state.  (Tr. 241).  Nor was he trained to investigate power plant explosions while he served in the Navy.  (Tr. 240).  Mr. Ward also has never worked as a Claims Investigator for any insurer of power plants.  (Tr. 241).  Based upon Mr. Ward’s testimony, the Commission finds and concludes that Mr. Ward has no educational background or professional experience to qualify him as an expert in the investigation of power plant explosions.  As a result, the Commission will give Mr. Ward’s conclusions little weight as they relate to the Hawthorn explosion.

In addition, the Commission is not convinced that Mr. Ward has adequately investigated the Hawthorn Incident or properly identified the cause of the explosion.  During cross-examination, several of Mr. Ward’s theories were shown to be flawed.  For example, Mr. Ward’s analysis of the flood in the Hawthorn control room on February 16, 1999, appears to the Commission to be based upon incomplete or perhaps erroneous facts.  Mr. Ward’s conclusions were based solely upon his understanding of statements from KCPL’s operators, rather than his own independent judgment, on the cause of the flood.  (Tr. 258).  Mr. Ward testified that if the KCPL operators were incorrect in their analysis of the cause of the flood, he would also be incorrect since he was relying solely upon their statements. (Tr. 258).

The Commission has already rejected in its Report & Order (at page 29) Mr. Ward's first theory that KCPL employees caused the explosion by failing to place a "hold" on the wastewater sump pump:

Likewise, Mr. Ward’s opinion that KCPL employees caused the backup, and thus the explosion, by failing to place a "hold" on the wastewater sump pump is not persuasive. Mr. Ward admitted that outside maintenance contractors were present at Hawthorn 5 on February 16, 1999, engaged in attempting to clear the clogged sewer line. Mr. Ward was unable to conclusively exclude their activities as a link in the chain of causation leading to the wastewater back-up. Cross-examination of Mr. Ward with respect to KCPL’s safety procedures suggested that a "hold" on the sump pump was not required where it was not itself under repair and a check valve separated it from the portion of line that was actually under repair.

For the purposes of this case, the Commission concludes that GST has failed to show that imprudence on the part of KCPL employees caused the explosion at Hawthorn 5 on February 17, 1999. (Report & Order, p. 29)
After reconsidering Mr. Ward's testimony in its entirety, including all of his attachments which were introduced into the record, the Commission re-affirms its original conclusions stated above that GST has failed to show that imprudence on the part of KCPL employees caused the explosion at Hawthorn 5.  In particular, the Commission finds that GST failed to demonstrate that KCPL employees violated the Company's safety procedures by failing to place a hold on the sump pump at Hawthorn 5.


Mr. Ward also alleged that KCPL violated its own safety procedures in that it failed to establish a hold on the main gas line to the boiler after restart of the Hawthorn unit was aborted on February 16, 1999.  (Ex. No. 6, p. 17-18).  Mr. Ward's conclusions were based solely upon his understanding of KCPL's Safety Manual and its hold procedures.  Mr. Ward did not interview KCPL employees to determine whether or not there were any workers working on the gas lines on February 16 or 17, 1999, that would require a hold procedure to be utilized.  (Tr. 268-69, 275).  Nor did he discuss with any KCPL personnel the reason that hold procedures on the sump pump and the gas valve were not utilized.  (Tr. 269; 276-77).  Mr. Ward testified that he did not know the reason that hold procedures were not employed by KCPL. (Tr. 269)


On cross-examination by KCPL, Mr. Ward admitted that no work was being done on the main gas supply lines, but claimed that, in his opinion, the fact that work was being done on the burner management system required placement of a hold on the main gas supply valve.  (Tr.  275-77).

On cross-examination of Mr. Ward as to whether he would open the main circuit breaker at his home if he needed to change a light bulb, Mr. Ward admitted he would not do that.  (Tr.  277-78).  He admitted that he would not find it necessary to put a hold on the electrical system of the entire house just to change a light bulb.  (Id.).  He agreed that by not opening the main circuit breaker at his home, lights could be safely used in other rooms of the house while one light bulb was being changed.  (Id.).  

Based on the entirety of the evidence, the Commission concludes that placing a hold on the main gas supply valve would have been an extraordinary precaution that would not have been expected, or ordinarily performed under the circumstances of this case.  The Commission finds that KCPL’s safety rules did not require placing a hold on the main gas supply valve while the burner management system was under repair.  Further, the Commission finds that Mr. Ward’s personal opinion in that regard relies almost entirely on hindsight, and not on evidence or indications that such a precaution was required or necessary during the time the burner management system was being checked out, and before the boiler was to be placed back in service.  What is un-deniable, and does not rely on any expert opinion testimony from either side, is that all of the employees who were working in the plant the night of the explosion felt that they were operating in a reasonable and safe manner in attempting to clear the burner management system for return to service.  None of those employees felt it was necessary to take the precaution of closing the main gas supply valve, and they were the ones whose lives were in peril if any danger was reasonably apparent to an ordinarily careful and prudent person in the circumstances present at that time.  From what appears in the witnesses’ statements, it appears the employees relied upon the burner management system that they thought would protect both the boiler and themselves from an unintended entrance of gas into the boiler.  The Commission is not going to now second-guess and condemn the actions of the operators and technicians who were hard at work the night of February 16, 1999, attempting to repair and restore operation of the Hawthorn 5 boiler.


The Commission Staff has also independently reviewed GST's allegations and evidence in the proceeding.  Commission Staff witness Dr. Eve Lissik has testified that she was not convinced that GST has provided enough evidence to substantiate GST’s allegations regarding the Hawthorn explosion. (Tr. 328-29)


Based upon the record of this proceeding, the Commission gives little weight to Mr. Ward's conclusions regarding the events at the Hawthorn plant on February 16 and 17, 1999.  The Commission concludes that GST has failed to meet its burden of proof to show by competent and substantial evidence that KCPL acted imprudently or unreasonably in the manner in which it responded to the flooding at the Hawthorn plant.  

III.  Conclusions of Law

The Missouri Public Service Commission adopts all of the Conclusions of Law from its initial Report and Order, except as modified in this Second Report and Order.  The Commission does not adopt, however, and specifically deletes from its Conclusions of Law section the first full paragraph on page 27 of its initial Report and Order.  

DECISION

Respondent Kansas City Power & Light Company is an “electrical corporation” and “public utility” under the jurisdiction of the Missouri Public Service Commission, pursuant to Section 386.020(15) and (42), Cum.Supp. 1999. 


Pursuant to Section 536.070(8) Revised Statutes of Missouri (2000), any evidence received without objection which has probative value has been considered along with other evidence in the case.  Hearsay evidence admitted without objection may be utilized as substantial and competent evidence.  Animal Shelter League of Ozarks, Inc. v. Christian County Board of Adjustment, 995 S.W.2d 533, 541 (Mo. App. 1999).  Although hearsay evidence received without objection may be used to support an agency’s decision, the Commission does not have to accept it as persuasive evidence.  Concord Publishing House, Inc. v. Director of Revenue, 916 S.W.2d 186, 196 (Mo. banc 1996).  Indeed, “[e]valuation of expert testimony is left to the Commission which ‘may adopt or reject any or all of any witnesses’ [sic] testimony.”  State ex rel. Associated Natural Gas Co. v. Public Service Commission, 37 S.W.3d 287, 294 (Mo. App. 2000) (quoting State ex rel. Associated Natural Gas Co. v. Public Service Commission, 706 S.W.2d 870, 880 (Mo. App. 1985)).  The Commission has full discretion to determine the weight to be accorded the testimony of any witness.  State ex rel. Sure-Way Transportation v. Division of Transp., 778 S.W.2d 839, 844 (Mo. App. 1989).  When the Commission decides, in a proper exercise of discretion, whether to adopt or reject an expert’s testimony, the Court of Appeals will not second-guess that decision.  Id.; Missouri Nat’l Educ. Ass’n v. Mo. State Bd. of Educ., 34 S.W.3d 266, 280 (Mo. App. 2000).


The evidentiary error cited by the Court of Appeals in its Opinion in this case was not so harmful that the Commission would have reached a different conclusion in absence of any error.  The Commission has discretion to accord Mr. Ward’s testimony and the attachments to his testimony “little weight”.  In examining the pertinent evidence in the record, including the expert opinion of GST’s expert, Mr. Ward, and all affidavits, statements and exhibits attached to his pre-filed testimony that were admitted without objection, the Commission finds that KCPL was not imprudent in how it responded to the flooding that occurred at the Hawthorn plant.


The ultimate issue in the case is whether KCPL’s charges to GST pursuant to the terms of the GST/KCPL Special Contract (“the Contract”) were just and reasonable.  Even if the Commission were to find imprudence on the part of KCPL, which it does not, it would nonetheless find that the rates charged to GST were just and reasonable, as it already has done in the Report & Order issued herein on July 13, 2000.  Based upon the competent and substantial evidence on the whole record, the Commission finds that the rates contained in the Contract, including the formula for determining those rates, were just and reasonable.


After reviewing the Contract (Ex. No. 12HC, Schedule CBG-1) and the related evidence in this proceeding, the Commission finds that GST voluntarily entered into the Contract with KCPL that essentially provided that in return for the opportunity to pay rates that were less than generally available tariffs, GST accepted part of the risk related to KCPL’s variable cost of production.  The Commission finds that this Contract was a freely negotiated contract that produced, on an annual basis, rates for GST that were substantially less than the tariff rates GST would have otherwise paid.  Mr. Giles calculated that GST saved substantial amounts under the Contract from 1994 to 1999, as compared to the amounts GST would have paid under the otherwise applicable tariffs.  Even with the significant increase in the curtailment credit and the higher incremental hourly prices paid by GST under the Contract, GST paid substantially less in 1999 under the Contract than the amount GST would have paid under the LPS tariff combined with KCPL’s existing curtailment credit.  (Ex. No. 12NP, Schedule CBG-3, p. 1).  GST witness Brian D. Smith testified that he had no reason to disagree with KCPL’s calculations.  (Tr. 206).


Under the terms of the Contract, GST itself had a contractual right to choose to take service under KCPL’s tariffs.  (Tr. 202).  At any time GST believed that its prices under the Contract were too high, it could have exercised its right to go to the tariffs.  This contractual provision ensured that if the provisions of the Contract ever worked to GST's disadvantage, GST could exercise its contractual right to take electric service under the Commission-approved tariffs in Missouri.  GST did not choose to exercise its contractual right under this provision.  (Tr. 202).


Based upon the evidence submitted in this proceeding, the Commission finds that GST’s overall cost was less under the Contract than under the regular rate schedule that would have otherwise applied to GST’s electric usage.  (Tr. 375; Ex. No. 8HC, p. 10).

Based upon the competent and substantial evidence in this record, the Commission has found that the Complainant has failed to meet its burden of proof in this proceeding.  More specifically, the Commission has found that the Complainant has failed to meet its burden of proof to show that the contract rates are in any way unjust or unreasonable or that KCPL has improperly applied those rates to GST.  Second, the Commission finds and concludes that there is no competent and substantial evidence in this record to demonstrate that KCPL acted imprudently in failing to place a hold on the gas valve while the burner management system was under repair.

In this case, the Complainant has not shown that the Respondent acted unjustly, unreasonably, discriminatorily, unduly preferentially or in any way in violation of any provision of law, rule, order or decision of the Commission.  Therefore, the Commission finds and concludes that this case should be dismissed in its entirety.


V.  ORDERED SECTIONS

IT IS THEREFORE ORDERED:
1. That the Commission adopts the Ordered Paragraphs from its initial Report and Order except as modified in this Second Report and Order.  

2.
That this order shall become effective on ____, 2004. 

3.
That this case shall be closed on ____, 2004.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

____________________________CC., 

concur and certify compliance with the 

provisions of Section 536.080, 

RSMo 2000.  

Dated at Jefferson City, Missouri,

on this ____day of _______, 2004.
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