BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

Michael Stark, )

Complainant, ))
V. ; Case No. GC-2014-0202
Summit Natural Gas of Missouri, Inc., ) )

Respondent. ) )

PREHEARING BRIEF

COMES NOW the Respondent, Summit Natural Gas afsbliri, Inc. (“SNG”), by and
through counsel, and, pursuant to eder Approving Jointly Proposed Procedural Schedule
issued hereon on July 15, 2014, by the Missourili@@ervice Commission (“Commission”),
respectfully submits this Prehearing Brief:

Pursuant to the List of Issues, List and OrderWitnesses, and Order of Cross-
Examination agreed to by all parties and filed whle Commission on August 15, 2014, the
issues before the Commission are as follows: (¥ tHa Complainant shown that SNG violated
any applicable statutes, tariff provisions, or Cassion rules or orders in this matter? (2) If so,
should the Commission assess a penalty against SW&?submits that the first question must
be answered in the negative. In the event the Cgsiam determines that SNG has violated any
applicable statutes, tariff provisions, or Comnussrules or orders with regard to Mr. Stark’s
Complaint, then SNG submits that the second guestiast also be answered in the negative.

|. Statement of Facts

On June 18, 2013, employees for Priority Commuitna, contractors working for

SNG, entered upon the subject property — a roadtddcin Camden County — and began

installing pipet SNG was of the mistaken belief that this was dipubadway. SNG had relied
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on maps from the Camden County geographic infoonasystem (“GIS”) websité.Camden
County does not have a consolidated map depictngty property or rights-of-way prepared
by a surveyor.

As construction was taking place, Mr. Stark talkeith the Priority employees, stating
that the road was his private property. The Pgoemployees stopped working and contacted
SNG to report the claims of Mr. Stark. It was agaah for Mr. Stark to speak with SNG
employee Eric Graves that same day. Mr. Graveseatras scheduled, but Mr. Stark failed to
appear. Mr. Graves and the Priority employees naetl to wait for Mr. Stark, with no
construction taking place. Mr. Stark did not rettorthe property as arranged, and the Priority
employees continued with their work.

When the Priority employees left the property anel18, 2013, the gas piping had been
laid and backfilled, and some length of piping lh&en intentionally left unburied at each end to
allow for connection to SNG’s system at a lateredafhe next day, Mr. Stark and Mr. Graves
spoke regarding the ownership of the roaBNG had a title search performed with regardéo t
road and, on July 18, 2013, was informed that ¢lael was private and was owned by Mr. Stark
and Paul Goss, as joint tenants with rights of isorship® No work was performed by or on
behalf of SNG on the subject roadway after June2083’

Upon learning from the title company that the sabyoadway was private, SNG entered
into negotiations with Mr. Stark to obtain an easatrfor the location of the pipe. On July 24,
2013, counsel for SNG wrote to Mr. Stark and infechiMr. Stark that SNG may need to begin
the formal condemnation process in order to obsmineasement for the pipe. The letter also

offered to pay $2,000 in settlement of the dispaibel as compensation for the referenced

2 Joint Statement of Undisputed Facts, 4.

3 Joint Statement of Undisputed Facts, 5.

% Joint Statement of Undisputed Facts, 18.

> Joint Statement of Undisputed Facts, 10.

® Joint Statement of Undisputed Facts, 116 and 11.
’ Joint Statement of Undisputed Facts, 19.

2



easement. On July 30, 2013, Mr. Stark withdrew evipus settlement offer which had been
made by him, stated that heavy rain had causedearand asked SNG to turn the matter over
to its liability insurance carrier.

On August 1, 2013, counsel for SNG again wrotdtoStark. This letter offered to pay
$8,000 to Mr. Stark to fully settle the dispute awmdcompensate Mr. Stark for a permanent
easement. Like with the July 24 letter, the letierAugust 1 acknowledged SNG’s mistake,
reiterated SNG’s commitment to negotiating in gdaih, reminded Mr. Stark of his rights
pursuant to RSMo. Chapter 523, and contained comdarmation for the Property Rights
Ombudsman within the Missouri Office of the Pulglicunsel.

Counsel for SNG discussed the matter with the @&tgpRights Ombudsman, who
recommended that SNG use the public right-of-wdgn@ Antique Road) instead of continuing
to pursue an easement over Mr. Stark’s propertyo ABNG employees further investigated the
relative costs and benefits of keeping the pip&lonStark’s property versus moving the line to
the public right-of-way (which runs roughly paralte the private road). On August 23, 2013,
Mr. Stark was informed that SNG would not be negdirpermanent easement over his property,
but that SNG would need a temporary easement ier aodreturn to the property to remove the
mistakenly placed pipe and resurface the roadway.

By email communication dated September 5, 2018nsel for SNG stated that she was
preparing a proposed settlement agreement and potamy construction easement, and she
asked if SNG had Mr. Stark’s permission to immealiatcome back onto his property to
resurface the road or if Mr. Stark would prefemtait until a final settlement of his claims was
reached. Later in the day on September 5, MrkStiated that SNG was not competent to make
the necessary repairs to his road.

On September 13, 2013, counsel for SNG asked & $idd permission to enter Mr.
Stark’s property to remove the mistakenly placgeepiThe communication also stated: “After

SNG has had an opportunity to get back on the prpp&e could then discuss your trespass and



damage allegations.” On the same date, Mr. Statedtthat SNG does not have permission to
“restore my property and remove their gas line.”

Also on September 13, 2013, counsel for SNG ntitadSNG had never been given the
opportunity to restore the road following the iaitmistaken installation. Mr. Stark replied that
he was not obligated to allow SNG to retrieve theepr repair the road. Mr. Stark followed up
with pictures of the roadway. On September 17, 2@d8nsel for SNG again noted that SNG
did not have the opportunity to complete the priojeitially and had not been allowed back on
the property to repair any reported damages. Titer Ieeiterated that SNG would like to retrieve
the pipe, repair the road, and then discuss MrkSt&respass and damage allegations.

On October 9, 2013, Mr. Stark spoke on the telaphwith the Property Rights
Ombudsman, Mr. Tom Green, and then followed-up aithemail communication to Mr. Green
and counsel for SNG, stating that he would notvalBNG back onto his property.

Mr. Stark then filed suit in Camden County Circ@burt asserting a civil claim for
trespass against SNG. SNG filed its answer anduaterclaim for replevin, and Mr. Stark
served discovery requests. Mr. Stark amended higiope adding additional defendants,
including SNG’s contractor and various individudige civil case remains pending.

On March 13, 2014, counsel for SNG wrote to Marstagain asking for permission to
retrieve the pipe which was mistakenly placed anpnoperty. The letter also stated as follows:

As you know, SNG would like to remove the pipe @nen have the opportunity
to resurface the road. After that, we would be ivetter position to fully resolve
this matter through settlement discussions. As ssipte alternative, you could
obtain an estimate from a contractor of your chogsior the cost for that
contractor to remove the pipe and resurface thel @ad then forward that
estimate to me for review.

Mr. Stark replied on March 13 that SNG had no righteclaim the pipe. Mr. Stark also stated
that he would be willing to attempt to resolve thgue with the insurance carriers for SNG and
its contractors. Mr. Stark stated that if the nratte@s not settled he would continue with his

efforts “in the court of law, in addition to thewt of public opinion.”



Mr. Stark is not, and has not been, a customé&N®® The gas piping on the subject
property does not now, nor has it ever had gasifigsthrough it, and it was never connected to
SNG's systent.

[1. Legal Discussion

Mr. Stark alleges in his Complaint that SNG insthlgas piping on his property without
authorization and thereby caused damage to hisepgsopAs his amended request for relief, Mr.
Stark seeks to have SNG'’s Certificate of Convergegnod Necessity (“CCN”) revoked, and he
also requests damages for his claims of trespaggeoperty damage. In it®©rder Denying
Motions to Dismiss and Order Directing Filing, the Commission stated that it does not have the
ability to grant the relief sought by Mr. Stark,tlbat the Commission will determine whether
SNG trespassed and, if so, whether the trespasstittd@s a violation of a statute, tariff
provision, Commission rule or ord&t.

Commission Rule 4 CSR 240-2.070 establishes tbeepures for filing formal and
informal complaints with the Commission, and subgp#ét) and (2) of this Rule provide that a
complaint may be filed with the Commission by amyson who feels “aggrieved by an alleged
violation of any tariff, statute, rule, order, cgaision within the commission’s jurisdiction.” Mr.
Stark has not alleged the violation of any paracuériff, statute, rule, order, or decision within
the Commission’s jurisdiction, and Mr. Stark wilbtnbe able to demonstrate at the hearing in
this matter that SNG violated any tariff, statutde, order, or decision within the Commission’s
jurisdiction with regard to the work performed & tsubject property.

A. SNG Did Not Violate Any Applicable Statutes.

The Complaint, as amended, contains no allegatiathsregard to the provision of utility

service. SNG’s work on the subject property comsistf one day of installing pipe along a

roadway. There will be no credible evidence prem@nd the Commission to demonstrate that
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this work by SNG and its contractors was anything ‘fsafe and adequate.” What will be
demonstrated to the Commission, however, is that3thrk has refused to allow SNG on the
subject property to remove the piping and restoeervadway.

Although SNG is subject to the jurisdiction of t@emmission as provided by law, this
Commission does not have jurisdiction over claimstfespass. The Commission is a body of
limited jurisdiction and has only such powers as expressly granted to it by statute and those
reasonably incidental theret&ate ex rel. Kansas City Power & Light Co. v. Buzzard, 168
S.W.2d 1044, 1046 (Mo. 1943). The Commission is an@ourt of general jurisdictioMay
Department Stores Co. v. Union Electric Light & Power Co., 107 S.W.2d 41, 58 (Mo. 1937ee
also American Petroleum Exchange v. Public Service Commission, 172 S.W.2d 952, 955 (Mo.
1943) (the Commission has no authority to deterndamages or award pecuniary relief or
consequential damages). This Commission “hasafuthority to investigate complaints about
rates or service and can make orders to remedgyitination for the future, but it cannot grant
monetary relief . . "May Department Stores, 107 S.W.2d at 58. The Commission set forth these
legal principles in it©rder Denying Motions to Dismiss and Order Directing Filings.**

B. SNG Did Not Violate Any Applicable Tariff Provisions.

In its Order Denying Motions to Dismiss and Order Directing Filings, the Commission
noted the possible applicability of Missouri Gasllityt tariff sheet 73, section 19(a). This
provision, which is not applicable to the new faigiconstruction which took place in Camden
County, provides that the Company will install regted extensions into or across private
property “at the Company’s option, provided, thheé tright-of-way agreement(s) and other
conditions are satisfactory.” This provision alsopdes that the Company will install service
lines across property not owned by the applicartly evhen “the applicant has secured and

furnished to the Company a satisfactory right-ofragreement.”
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This provision is for the benefit and protectiontloe Company. It does not impose a
requirement on the Company with regard to rightvaf¢ acquisition. Similar provisions are
contained elsewhere in the tariffs. For exampletiee 18(a) on tariff sheet 72 provides that the
Company will extend its distribution facilities ass private property “at its option” and
provided that “the right-of-way agreement and otleenditions are satisfactory to the
Company.”

C. SNG Did Not Violate Any Applicable Commission Rulesor Orders.

With its Order Denying Motions to Dismiss and Order Directing Filings, the
Commission also noted the possible applicabilit¢ofmmission Rule 4 CSR 240-40.030, Safety
Standards — Transportation of Gas by Pipeline. SiN®jever, did not violate any provision of
this rule, or any other applicable Commission aderder, when it mistakenly laid pipe on the
subject property. When the Priority employees, actors for SNG, laid pipe on the subject
roadway, there was compliance with all applicalafety and construction rules. There will be
no credible evidence presented to the contraryn@ed, Mr. Stark is not, and has not been, a
customer of SNG? and the gas piping on the subject property doesiow, nor has it ever had
gas flowing through it, and it was never connet¢te8NG's systent®

[11. Conclusion

SNG mistakenly placed its pipe on a private roadviawas an honest mistake due, in
large part, to SNG’s misplaced reliance on Camdeun@/'s GIS image. Upon determining that
the pipe was mistakenly placed on a private roadB&G attempted to negotiate an easement
for the pipe’s location, so that SNG would thendide to connect the pipe to its system and
properly maintain the property. Upon determiningttih would not be able to operate its pipeline
across Mr. Stark’s private roadway, SNG then mageated offers to retrieve the pipe, repair
the road, and then discuss settlement, or, aligatyt to review the cost estimate from any

contractor of Mr. Stark’s choosing. SNG made anedsbrmistake regarding the location of
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SNG'’s right-of-way, and SNG has taken all reasomadfforts to resolve the dispute with Mr.
Stark. A court of general jurisdiction is the propenue for Mr. Stark to further pursue his
trespass and property damage allegattdns.

WHEREFORE, the Respondent, Summit Natural Gas afsMiri, Inc., respectfully
submits this Prehearing Brief. SNG requests that3#ark’s Complaint be dismissed or that an
order be issued herein finding all issues in fasoSENG. SNG requests such other and further
relief as the Commission deems just and propernheecircumstances.

Respectfully submitted,
BRYDON, SWEARENGEN & ENGLAND P.C.

By: __/s/ Diana C. Carter

Diana C. Carter #50527
312 East Capitol Avenue
P.O. Box 456

Jefferson City, MO 65102
Telephone: (573) 635-7166
Facsimile: (573) 634-7431

E-mail: DCarter@BrydonLaw.com

ATTORNEYS FOR SUMMIT NATURAL GAS
OF MISSOURI, INC.

Certificate of Service

| hereby certify that a true and correct copy e above and foregoing document was
sent via United States mail, postage prepaid, da 28" day of August, 2014, to the
Complainant, acting pro se. | further certify traattrue and correct copy of the above and
foregoing document was sent via electronic maikaid date to the Complainant, Counsel for
the Staff of the Commission, and the Office of heblic Counsel.

/s/ Diana C. Carter
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*On November 4, 2013, Mr. Stark filed his petitiar frespass and property damages
against SNG in the Circuit Court for Camden Coumtyssouri (Case No. 13CM-CC00262).
Joint Statement of Undisputed Facts, 715.



