BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI
In the Matter of the Joint Application of

)

Stoddard County Sewer Company, Inc., R.D.
)

Sewer Co., L.L.C. and the Staff of the

)

Missouri Public Service Commission for an

)
Case No. SO-2008-0289
Order Authorizing Stoddard County Sewer Co.,
)

Inc. to Transfer its Assets to R.D. Sewer Co.,
)

L.L.C., and for an Interim Rate Increase.

)
OFFICE OF THE PUBLIC COUNSEL’S MOTION IN LIMINE
AND SUGGESTIONS IN SUPPORT

COMES NOW the Office of the Public Counsel (Public Counsel) and respectfully moves to exclude from the record the testimony, and any reports or exhibits prepared or assembled in connection with that testimony, of Smith & Co. Engineers, Mr. Rodger Williams, P.E., The Bonadio Group and Randall R. Shepard, CPA, witnesses the Public Service Commission (Commission) intends to call to testify on behalf of the Commission at the evidentiary hearing scheduled for August 13-14, 2008, for the reasons that the testimony, reports and exhibits are prejudicial, irrelevant and lack probative value in that they do not consist of competent and substantial evidence brought by a party to the case.  Public Counsel requests that the Commission take up its Motion in Limine before the August 13, 2008 hearing.  In support of its Motion in Limine, Public Counsel respectfully states as follows:
Introduction
This proceeding was commenced by, and is limited by, the Application submitted by Stoddard County Sewer Co., Inc. (Stoddard County), R.D. Sewer Co., L.L.C. (R.D. Sewer) and the Staff of the Missouri Public Service Commission (Staff) (Collectively called the Joint Applicants).  Public Counsel is the only other party to this case besides the Joint Applicants.
On April 8, 2008, the Commission issued its Order Appointing Special Master for Retaining Outside Experts in which it stated that the Commission would retain outside experts to provide a neutral analysis of Stoddard County’s financial condition and the physical condition of its sewer facilities.  The Order also stated that the Commission requires this information in order to render a decision regarding the Joint Applicants’ request for approval of the transfer of assets and approval of the interim rate increase.
On April 25, 2008, the Commission issued its Order Adopting Procedural Schedule in which it stated that at the April 16, 2008 prehearing conference, the Commission instructed the parties that it would hold a live evidentiary hearing, without prefiled testimony.  This instruction consisted of the Regulatory Law Judge stating “The hearing can just be live testimony.  There’s no need for prefiled testimony in this matter.”  (Tr. Vol I, Pg 4, Lines 20 – 22)
On August 1, 2008, the Commission issued its Order Adopting List of Issues, Order of Opening Statements, List and Order of Witnesses and Order of Cross-Examination, and Notice Advising Parties and Witnesses Regarding How to Participate in the Evidentiary Hearing by Phone (August 1 Order).  In its Order, the Commission states the following:

The parties have also submitted a proposed order for the their witnesses to appear and they request the Commission to notify them when the Commission will call two independent experts retained by the Commission to provide neutral accounting and engineering analyses of Stoddard County Sewer Company, Inc. The Commission shall call the independent subject matter experts as the first two witnesses to testify; i.e. Randy Shepard, of The Bonadio Group, followed by Rodger G. Williams, II, of Smith & Co. Engineers. The Commission shall then follow the order of the remaining witnesses as proposed by the parties.  (Emphasis added).
Also in the August 1 Order, the Commission stated:
The Commission further notes that as an ancillary issue to any case before the Commission, the Commission will always hear evidence as to the provision of safe and adequate service.  Should the Commission find that evidence exists of unsafe or inadequate service, it may elect to authorize its Staff
 to pursue a complaint action or to seek penalties for any established violations of State statutes, Commission rules or the company’s tariffs. (Emphasis added).

The August 1 Order further stated:

IT IS ORDERED THAT:

1. The List of Issues, Order for Opening Statements, Order of Witnesses and Order of Cross-Examination submitted by the Staff of the Missouri Public Service Commission on behalf of the parties is adopted.  The list of issues is adopted with the caveat that the parties’ framing of the issues may not accurately reflect the material issues to this matter under the applicable statutes and rules, and it may not include all issues that the Commission finds material to its final decision.

2. The ancillary issue regarding the provision of safe and adequate service is adopted.

3. The Commission shall call its independent subject matter expert witnesses first and then shall follow the order of witnesses as set out by the parties. […] (Emphasis added).

The Commission’s Role Is As A Neutral Adjudicator, Not A Party
The Commission’s interest in a case brought before it is two-fold:  (1) the Commission is the statutory fact-finding body and the adjudicator of disputes regarding a public utility; and (2) the Commission has a statutory duty to safeguard the public interest by ensuring that public utilities provide safe and adequate service to all customers.  Lollar v. Ameren UE, 2004 Mo. PSC LEXIS 1264.
When the Commission determines facts from disparate evidence and applies the law to come to a decision in a particular controversy, it acts as an adjudicator and so exercises quasi-judicial power.  State of Missouri ex rel. Gulf Transport Company v. Public Service Commission, et al., 658 S.W.2d 448, 465 (Mo. App. 1983).  Officials who occupy quasi-judicial positions, such as the Commissioners, are held to the same high standards as apply to judicial officers by insisting that such officials be free of any interest in the matter to be considered by them.  Union Electric Company, et al. v. Public Service Commission of the State of Missouri and Commissioner Alberta Slavin, 591 S.W.2d 134, 137 (Mo. App. 1983).
The August 1 Order clearly states the intention of the Commission to participate in the case as a party as well as the adjudicator.  The Commission has assumed the role of one of the parties by identifying an issue for hearing which is beyond the scope of the Application and the issues the parties have established as the contested issues in the case.  The Commission has acted like a party by hiring “expert witnesses” separate and different from the witnesses that the parties will offer to testify in the case.  Again, the Commission acts like a party when it states that it will call and sponsor these witnesses to testify, not on behalf of the parties, but as the Commission’s own witnesses.
Anyone reviewing this case file or viewing the evidentiary hearing would seriously question the appearance of an impartial tribunal.  The Commission’s role is to make its findings of fact based on the competent and substantial evidence in the record.  Parties to the case bring witnesses in order to provide that competent and substantial evidence for the record.  By bringing its own witnesses into the case, the Commission alters its function in the process and acts as a party.  When the record contains evidence adduced through the testimony, exhibits and reports of the Commission’s own witnesses, hired specifically to testify in this case, it is unreasonable to believe the Commission can then claim that it is impartial and free of any interest in the matter.
The Commission cannot step down from the bench into the arena to play the role of an advocate and a party and then reassume the bench and still be seen as an impartial trier of fact and tribunal.  Testimony by these witnesses in this case is prejudicial and does not reflect to the public that the case will be decided by an impartial tribunal.

The Testimony, Reports And Exhibits Lack Probative Value
The Commission’s decision must be based on competent and substantial evidence:

The provision for circuit court review of orders of the Public Service Commission is found in section 386.510 (all references are to RSMo 1959 unless otherwise noted) which provides that such review shall be for the “purpose of having the reasonableness or lawfulness” of the administrative action determined. This statutory provision is broadened by the application of the provisions of the V.A.M.S., Missouri Constitution, Article 5, Section 22, setting forth the scope of review of administrative action pursuant to a hearing required by law. This constitutional provision provides for review both as to whether such action is “authorized by law” and whether the action is “supported by competent and substantial evidence upon the whole record.” Thus, the duty incumbent upon the reviewing circuit court is dual in nature, at least to the extent that a determination of competent and substantial evidence is a determination of a separate question as contrasted with the phrase “authorized by law.”  State ex rel. Centropolis Transfer Co. v. Public Service Com., 472 S.W.2d 24, 25-26 (Mo. Ct. App. 1971) (Emphasis added; citations omitted).
Any decision of the Commission must have probative value and must not be based on the Commission’s own witnesses or expertise:

The reviewing court is often faced with the question what lack of evidence can be supplied by the expertise of the Commission. No clear line can be drawn from the cases.  We go to considerable lengths to give deference to the expertise of the Commission.  Furthermore, we acknowledge the restrictive scope of judicial review, which accords to the Commission’s orders every presumption of correctness and places a heavy onus upon its challengers to demonstrate its error.  But if judicial review is to have any meaning, it is a minimum requirement that the evidence, along with the explanation thereof by the witnesses and by the Commission itself, make sense to the reviewing court.  We may not approve an order on faith in the Commission’s expertise.  State ex rel. Lake Lotawana v. Public Service Com., 732 S.W.2d 191, 195 (Mo. Ct. App. 1987) (Emphasis added; citations omitted).
The testimony, exhibits and reports of the Commission’s witnesses should be excluded as not competent testimony because the witnesses are not qualified experts in utility operation and ratemaking (See Attachment A), their testimony, exhibits and reports constitute hearsay and are not subject to admission as the basis of expert testimony, in that the witnesses cannot vouch for the accuracy of the data provided in the reports and address issues and topics beyond the scope of the application and the issues contested by the parties.  These witnesses are not qualified to render an opinion on the purported subject matter as illustrated by their reports.

These witnesses are being called to provide neutral accounting and engineering analyses of Stoddard County presumably for the sole purpose of bolstering the Commission’s expertise in these matters.  As these witnesses are not being brought by a party to the case, the probative value of the purported testimony, exhibits and report is lacking and therefore does not balance or offset any prejudice caused by the Commission acting as both a party and the trier of fact.

Conclusion

The testimony, reports and exhibits of Commission witnesses Smith & Co. Engineers, Mr. Rodger Williams, P.E., The Bonadio Group and Randall R. Shepard, CPA, must be excluded from this proceeding as prejudicial, irrelevant and lacking in probative value in that they do not consist of competent and substantial evidence brought by a party to the case.  Failure to do so would result in the Commission acting as both party and adjudicator and as such, any decision by the Commission would violate the high standard that judicial officers be free of any interest in the matter to be considered by them.
Public Counsel requests that the Commission take up its Motion in Limine before the August 13, 2008 hearing.

WHEREFORE, Public Counsel respectfully requests that the Commission issue its Order granting Public Counsel’s Motion in Limine and rejecting the testimony, reports and exhibits of Smith & Co. Engineers, Mr. Rodger Williams, P.E., The Bonadio Group and Randall R. Shepard, CPA on the basis that these are improper witnesses of the Commission itself, not witnesses properly called by the parties to this case, and the testimony, reports and exhibits are prejudicial, irrelevant and lack probative value in that they do not consist of competent and substantial evidence brought by a party to the case.
Respectfully submitted,







OFFICE OF THE PUBLIC COUNSEL







/s/ Christina L. Baker
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I hereby certify that copies of the foregoing have been mailed, emailed or hand-delivered to the following this 6th day of August 2008:
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/s/ Christina L. Baker

� On August 5, 2008, the Commission issued a Notice of Correction changing the word “Staff” to “General Counsel.”
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