BEFORE THE PUBLIC SERVICE COMMISSION 

OF THE STATE OF MISSOURI

In the Matter of the Petition 


)

for Arbitration of Unresolved 

)

Issues in a Section 251(b)(5) 


)
Case No. TO-2006-0147, et al. 

Agreement with T-Mobile USA, Inc.

)

(consolidated)
Response of Cingular Wireless to Petitioners’ Motion for Determination on the Pleadings or Directed Verdict Regarding Cingular Issues 15-18

Cingular Wireless now responds to Petitioners’ “Motion for Determination on the Pleadings or Directed Verdict Regarding Cingular Issues 15-18.”  As a matter of law, Petitioners’ motion contradicts express provisions of the Telecommunications Act (“Act”) 
and must be denied on its merits – regardless the procedural vehicle. 

1.  Procedural History
On February 8, 2006, Petitioners filed a Motion for Determination on the Pleadings or Directed Verdict Regarding Cingular Issues 15-18, asking the Arbitrator to rule that, as a matter of law, judgment should be entered against Cingular Wireless on Matrix Issues 15, 16, 17 and 18.  The gist of Petitioners’ argument is that since Cingular did not present any evidence or legal arguments on Issue 15 (concerning Petitioners’ duty to pay reciprocal compensation for land-to-mobile, intraMTA traffic that Petitioners hand off to IXCs), judgment should be summarily entered against Cingular on that issue.
  Petitioners further contend that since Issues 16, 17 and 18 are dependent on the outcome of Issue 15, judgment should likewise be entered in Petitioners’ favor on those issues.

On the same day that the motion was filed, the Arbitrator denied the motion, stating that “the Arbitrator will present these issues in his report to the Commission along with all other issues presented in this arbitration.”
  Because the arguments contained in Petitioners’ motion directly contradict the Act, they must be rejected as a matter of law – both in the Arbitrator’s report and in the Commission’s final order.  
2.  The Act Does not Require Cingular to Put Forward 
any Evidence or Argument on Issue 15.
Section 252(b)(3) of the Act provides: 

OPPORTUNITY TO RESPOND. – A non-petitioning party to a negotiation under this section may respond to the other party’s petition and provide such additional information as it wishes within 25 days after the State commission receives the petition.   (Emphasis added.)


Under the Act, Cingular is not required to file a response to a petition for arbitration.  The filing of a response is optional, as is clearly indicated by the use of the word “may” rather than “shall” in the Act.  Therefore, even if Cingular had chosen not to file a response to the arbitration petition in this case, the Commission would not be authorized to enter judgment on the pleadings or a directed verdict against Cingular on Issue 15, as Petitioners’ request.  The Commission would have been required to decide the issues raised in the arbitration petition
 in accordance with the standards set out in the Act and FCC regulations.
  
3.  The Act Requires the Commission to Decide Issues Upon
 the “Best Information Available.”
The Act expressly and directly addresses the circumstance of a party failing to provide evidence or legal argument in response to an allegation.  Section 252(a)(4)(B) provides: 
The State commission may require the petitioning party and the responding party to provide such information as may be necessary for the State commission to reach a decision on the unresolved issues.  If any party refuses or fails unreasonably to respond on a timely basis to any reasonable request from the State commission, then the State commission may proceed on the basis of the best information available to it from whatever source derived. (Emphasis added.)

In the present case, Issue 15 is a joint issue, common to both Cingular and T-Mobile.  T-Mobile has fully briefed the issue, as have Petitioners.  Under the Act, this Commission is required to decide the issue based upon the “best information available.” 
  That Cingular has not presented evidence or legal arguments on issue 15 does not prevent the Commission from considering all evidence and arguments in the record and rendering a decision consistent with the requirements of Section 251 of the Act and its implementing FCC regulations.  Indeed, the Act allows the Commission to do nothing less.
5.  Issues 16, 17 and 18 are Not Dependent on the Ruling on Issue 15.


Petitioners claim that Issues 16, 17 and 18 must be decided only if the Commission rules in favor of the wireless position on Issue 15.
  That is incorrect.  Not all of Petitioners’ land-to-mobile, intraMTA traffic is handed off to IXCs.
  Thus, even if the Commission should decide Issue 15 in favor of Petitioners, Issues 16, 17 and 18 (which all involve the issue of the appropriate intraMTA traffic ratio) would still need to be decided, because the intraMTA traffic ratio issues would still apply to all of Petitioners’ intraMTA traffic not handed off to IXCs.  Also, if direct interconnection trunks are established in the future between Cingular and any Petitioners, the intraMTA issues (16, 17 and 18) will govern the exchange of traffic through the direct connection.  

Accordingly, the Commission must decide Issues 16, 17 and 18 regardless of its decision on Issue 15.
 
Conclusion


For the reasons discussed above, the Arbitrator and Commission must reject Petitioners’ contentions.  The Arbitrator and Commission must decide Issue 15 consistently with the requirements of the Act and applicable FCC regulations and also decide Issues 16, 17 and 18 – regardless of the decision on Issue 15.  
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� 47 U.S.C § 251 et seq.


� Petitioners’ Motion for Determination on the Pleadings or Directed Verdict Regarding Cingular Issues 15-18, at 1-3 (“Petitioners’ Motion”).


� Id., at 4.


� Order Denying Motion for Determination on the Pleadings or Directed Verdict Regarding Cingular's Issues 15-18, Case No. TO-2006-0147, February 8, 2006.


� Issue 15 was originally raised in Petitioners’ arbitration petition against Cingular on pp. 7-8.


� The Commission’s ruling on Issue 15 is required to “meet the requirements of section 251, including the regulations prescribed by the Commission [FCC] pursuant to section 251.”  47 U.S.C. § 252(c)(1).  


� The Eighth Circuit Court of Appeals very recently held (February 2 of this year) that the “MPUC [the Minnesota Commission] is required by the 1996 Act to resolve the arbitrated issues in a timely manner, using the best information available.”  Qwest Corp. v. Koppendrayer, 2006 U.S. App. LEXIS 2524 (8th Cir. 2006).


� Petitioners’ Motion, at 4.


� Direct Testimony of Robert Schoonmaker, p. 47, l. 8-9 (“The majority of traffic leaving the Petitioners’ exchanges for CMRS providers is traffic between an IXC and a CMRS Provider . . .)(emphasis added).


� See the similar discussion on pp. 145-147 of Respondents’ Joint Post-Hearing Brief.
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