BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

	In the Matter of Laclede Gas Company’s tariffs designed to permit early implementation of Cold Weather Rule provisions and to permit Laclede to collect the gas cost portion of its write-off’s through the PGA
	))))))
	Case No. GT-2009-0026    

Tariff number JG-2009-0033

                      


RESPONSE TO PUBLIC COUNSEL’S MOTION TO SUSPEND TARIFF FILING AND REQUEST FOR AN EVIDENTIARY HEARING AND 

RESPONSE TO STAFF’S PLEADING IN SUPPORT THEREOF 


COMES NOW Laclede Gas Company (“Laclede” or “Company”) and submits its Response to the Motion to Suspend Tariff Filing and Request for an Evidentiary Hearing filed by the Office of the Public Counsel (“Public Counsel”) on July 17, 2008.   Laclede also submits a response to the pleading that was filed by the Staff of the Missouri Public Service Commission (‘Staff”) on July 22, 2008, in purported support of Public Counsel’s Motion.  In support thereof, Laclede, states as follows:

1.
On July 9, 2008, Laclede filed tariff sheets designed to enhance the ability of the Company and its customers to function more effectively in today’s environment of increasingly volatile energy prices, including wholesale natural gas prices.  To that end, the proposed tariff sheets would provide customers with additional tools to proactively address – sooner rather than later – the payment challenges posed by these volatile prices by implementing the provisions of the Commission’s Cold Weather Rule nearly three months earlier than usual.  At the same time, by including the gas cost portion of its bad debt write-off in the PGA, the proposed tariff sheets would also ensure that the amounts paid by the Company to acquire gas supplies in this increasingly volatile marketplace will be more accurately measured and reflected in the rates it charges for utility service.

2.
Subsequent to that filing, Public Counsel submitted its motion to suspend the Company’s tariff filing and to request an evidentiary hearing.  That was followed on July 22, 2008, by a Staff pleading which purported to support Public Counsel’s motion to suspend, but also went further to suggest that the Commission consider rejecting the tariff filing.   For the reasons stated below, the Company does not believe that either Public Counsel or the Staff have articulated any legitimate basis for suspending, let alone rejecting, the Company’s tariff filing.     
Response to Arguments Concerning PGA Modifications 


3.
In their pleadings, both Staff and Public Counsel raise a number of arguments in opposition to the Company’s proposal to use its PGA mechanism to reflect changes in the gas cost portion of its bad debt write-offs.   For its part, Public Counsel simply asserts that such an approach would be harmful to customers, without specifying how or in what way that harm would materialize.   It needs to be remembered that bad debt write-offs have always been recognized as a normal cost of doing business and have always been paid for by customers in the rates they are charged for utility service.  The only thing the Company’s proposal would do is ensure a more accurate recovery of the gas cost portion of those write-offs by reflecting and reconciling such costs in the same PGA mechanism that has been used by Laclede for nearly a half century to recover other gas costs.   Needless to say, there is nothing at all harmful, in either theory or practice, about a ratemaking approach which simply ensures a better matching between what customers pay for utility service and what the utility has actually incurred to provide it.

4.
To the contrary, it is far easier to perceive customer harm in an approach, like the current one, that makes customers chronically over or under pay for a component of their cost of service simply because volatile market forces or other factors beyond the Company’s control have driven write-offs above or below the level that was assumed when establishing rates.   Indeed, the experience over the last few weeks alone – in which wholesale gas prices in the cash markets have declined by almost 30% -- has only underscored just how volatile these cost factors can be.   To suggest that customers would be harmed by giving them the full benefit of these price declines, including any favorable impact they may have on the gas cost portion of the Company’s write-offs, is nonsensical.  So too is the concept that customers would suffer some cognizable harm simply because they were being required, in a rising price environment, to pay charges that more closely approximated the rising cost of providing utility service. 

5.
The arguments made by Staff in support of Public Counsel’s Motion are no more compelling.  Perhaps the most inexplicable claim made by Staff is its assertion that reflecting the gas cost portion of bad debt write-off in the PGA would constitute unlawful, single issue ratemaking.
 The very case cited by Staff in support of this contention, however, indicates just the opposite.  In State ex rel. Midwest Gas Users' Ass'n v. Public Service Comm'n,  976 S.W.2d 470 (Mo.App. W.D. 1998), the Western 

District Court of Appeals specifically considered whether the PGA mechanism ran afoul

of the same prohibition against single issue ratemaking that the Court relied on in State ex rel. Utility Consumers' Council of Missouri, Inc. v. Public Serv. Comm’n, 585 S.W.2d 41 49 (Mo. 1979) (“UCCM”)) to invalidate the fuel adjustment clause for electric utilities.
   As the Staff notes in its pleading, the Court ultimately determined that the PGA mechanism did not suffer from this legal deficiency because “[t]he gas costs which the PGA mechanism allows the companies to pass on [to customers through a surcharge] are almost entirely the cost of obtaining the gas itself; they do not include the type of labor and materials costs used in making electricity.” State ex rel. Midwest Gas Users' Ass'n v. Public Service Comm'n,  976 S.W.2d 470 (Mo.App. W.D. 1998).

6.
In reaching this conclusion, the Court summarized the history, purpose and effect of the PGA mechanism in a way that is particularly instructive for the issue under consideration in this case.  As the Court noted, the Commission first approved a PGA clause in Missouri in 1962 in response to an increase in rate cases caused by increasingly frequent changes in the wholesale price of natural gas.  Id. at 474.  A PGA was also in place at the federal level wherein interstate pipelines used it to deal with variations in their costs for gas.  In cases decided in 1987 and 1989, the Commission reaffirmed that the PGA was still the most efficient method of recovering purchased gas costs.  Id.  In 1996, in the case that resulted in the Midwest Gas Users decision, the Commission reconfirmed the PGA, stating that it is an effective way to handle the risk associated with short term fluctuations in the price of natural gas.  Id. at 475.  The Commission added that eliminating the PGA would be detrimental to both the ratepayers and the utility, because the volatility of gas costs could result in large swings that would create either windfalls or damaging losses.  Id.


7.
The Court in Midwest Gas Users validated the PGA, finding that, like taxes subject to a tax adjustment clause,
 the Commission was not required to treat all items of cost and expense in exactly the same way.  Id. at 479-80.  The Court further noted that the Commission had necessarily found that, due to their unique nature, gas costs are different than other costs and should be treated differently.  Id. at 480.  The Commission therefore properly and lawfully created a mechanism that allowed both gas cost increases and savings to be passed on in the amount incurred.  Id. 
8.
There is absolutely nothing in the Company’s proposal to recover the gas cost portion of its bad debt write-offs through the PGA that would in any way change or disturb this key element of the PGA mechanism that the Court relied upon in upholding its legality.  As the term implies, the gas cost portion of the Company’s bad debt write-offs are just that --- gas costs.  In fact, they are very same gas supply commodity, storage and transportation costs that are routinely recovered through the PGA mechanism; an attribute that is in no way altered by whether or not the cost is ultimately paid for by a particular customer.  To illustrate, dollars spent by Laclede to acquire, store and transport gas supplies to its service territory are considered gas costs recoverable through the PGA.  These dollars remain gas costs when Laclede bills them to customers along with approved charges billed for Laclede’s distribution service. These dollars continue to be gas costs which are credited to the PGA when the bill is paid by the customer.  However, if the customer fails to pay the bill causing a bad debt, the Staff would have the Commission believe that these dollars suddenly and inexplicably “lose” their character as gas costs.  In order to recover bad debts today, Laclede bills for its entire bad debt expense in its distribution charge, despite the fact that the large majority of that bad debt arose out of gas costs.  Laclede’s tariff filing simply rights this imbalance by including in the PGA that which belongs in the PGA. 

9.
Allowing gas costs currently dealt with outside of the PGA to join their companion gas costs inside the PGA furthers the very purposes of the PGA mechanism that were favorably noted by the Court, namely the prevention of detriments to both ratepayer and the utility that would otherwise arise when volatile fluctuations in gas prices lead to either windfalls or losses for the utility. Given this consideration, it is simply impossible to read the Court’s decision in Midwest Gas Users as precluding the inclusion of these gas costs in the PGA mechanism.   Nor is it at all clear to Laclede why the Staff would have the Commission surrender its discretion to make such a determination based on such an implausible and counter-intuitive reading of this decision.  While administrative agencies should always strive to exercise their powers within the parameters of their statutory authority, they are not required to unilaterally disarm in the face of every potential and, in this case highly improbable, jurisdictional battle.

.
     10.
 The other arguments raised by Staff are equally meritless.   First, Staff suggests that by “seeking to increase the amount of bad debt recovery in rates” Laclede is trying to abrogate the Unanimous Stipulation and Agreement in its last rate case, Case No. GR-2007-0208.  Staff does not cite a single provision, paragraph or sentence from that Stipulation and Agreement, however, to support the contention that the Agreement somehow precludes the kind of filing that Laclede has made in this case.  And that’s because no such provision exists, notwithstanding Staff’s suggestion to the contrary. 


11.
Moreover, Staff’s assertion that Laclede is seeking to increase the amount of bad debt recovery in rates is just plain wrong.
  In fact, what Laclede’s proposal seeks to do is reflect through the Actual Cost Adjustment component of the PGA any changes that have actually occurred in the gas cost portion of its bad debt write-offs, regardless of whether those changes represent an increase or a decrease from the level of cost that was built into Laclede’s base rates in GR-2007-0208.   Indeed, given even a moderate continuation of the huge declines that have recently occurred in wholesale gas prices, the ultimate effect of Laclede’s proposal could very well be to reduce the overall amount of bad debt expense that the Company ultimately recovers in rates, both in the short and longer-term.   In Laclede’s view, that would be a perfectly acceptable and appropriate result since the purpose of its tariff filing, consistent with the purpose of the PGA, is to more accurately reflect in rates what these costs actually are, regardless of whether they are going up or down.


12.
The Staff also argues that inclusion of the gas cost portion of bad debt write-offs in the PGA may give the Company an incentive to fail to take aggressive measures to collect bad debt.  What Staff ignores, however, is the fact that the Company

 would still be at risk for the 25% to 33% of its bad debt write-offs that reflect its non-gas distribution costs.  There is every reason to believe that the prospect of absorbing up to 33% of any increase in its bad debt write-offs or, conversely, retaining up to 33% in any reductions, would continue to provide the Company with a sufficient incentive to aggressively pursue collection of amounts owed by its customers.   In fact, when seeking to promote other activities that benefit customers (such as off-system sales of temporarily unneeded gas supplies) the Commission has routinely recognized that permitting utilities to retain up to 30% of the financial gains achieved by such activities will provide them with a sufficient incentive to ensure that all reasonable efforts have been taken to maximize the desired result.  The same kind of incentives should be equally effective in ensuring that Laclede maintains reasonably aggressive collection activities.


13.
As Laclede indicated in its transmittal letter, an increasing number of state commissions have come to recognize the public policy merits of recovering the gas cost portion of bad-debt write offs in rates.  Our neighboring state of Kansas does it, as well as at least ten other states.  Laclede respectfully submits that neither the Staff nor Public Counsel have offered any sound reason why the same approach should not be taken in Missouri.  Accordingly, the Commission should permit Laclede’s tariff filing to go into effect as proposed.               

Response to Arguments Concerning Early Implementation

of Cold Weather Rule Provisions


14.
Both Public Counsel and Staff also oppose the Company’s proposal to implement the provisions of the Cold Weather Rule nearly three months early.   For its part, Public Counsel states that it needs more time and more information to ascertain how the proposal would impact customers.   Staff, on the other hand, asserts (with very little in the way of explanation), that early implementation of the Cold Weather Rule provision could disadvantage the customers it is designed to help because customers who default before November 1st could end up paying more in initial payments than would otherwise be the case and might lose their eligibility for certain kinds of energy assistance.


15.
Laclede wishes to emphasize that it proposed an early implementation of these provisions based, in large measure, on recommendations made at the Commission’s Roundtable on gas prices by a representative of the social service agencies who regularly interact with the Company’s most vulnerable customers.   Laclede continues to believe that implementing such provisions early, and thereby giving customers a chance to get a head start on their arrearages, makes sense.   Unlike Staff, Laclede is also unwilling to assume that customers who struggle to deal with the problem now by making greater payments during the summer period when their need for gas service is less are not likely to turn around and immediately break their agreements.   As a result of the Roundtable process, Laclede is also working actively to recommend any revisions to current energy assistance rules that may be necessary to ensure that customers who make such efforts do not lose any eligibility.  Accordingly, Laclede does not believe this consideration should stand in the way of providing customers with the kind of opportunity that would be afforded by early implementation of the Cold Weather Rule’s provisions.


16.
Finally, Laclede disagrees with Staff’s assertion that Laclede should either seek a variance from the Cold Weather Rule or just implement its provisions early without seeking tariff approval.   With respect to the first point, no variance is necessary because Laclede is not seeking to alter any terms of the Rule but instead simply implement its provisions early.   As to the second point, Laclede is not willing to implement the more lenient credit terms of the Cold Weather Rule early without explicit approval by the Commission.   As the Commission may be aware, Laclede’s prior recovery of Cold Weather Rule compliance costs is currently being challenged in court, at least in part, on the theory that Laclede restored service for some customers without demanding everything it could have under the Commission’s rules.   Given these kind of challenges, Laclede believes that it is both necessary and appropriate to codify in its tariffs any early implementation of the Cold Weather Rule’s provisions.             
WHEREFORE, for the foregoing reasons, Laclede respectfully requests that the Commission deny the motions filed by Public Counsel and Staff and permit Laclede’s tariff filing to go into effect on the proposed effective date.   







Respectfully submitted,

/s/ Michael C. Pendergast



Michael C. Pendergast, #31763

Vice President & Associate General Counsel

Rick Zucker, #49211

Assistant General Counsel-Regulatory

Laclede Gas Company

720 Olive Street, Room 1520

St. Louis, MO 63101

Telephone:
(314) 342-0532

Facsimile:
(314) 421-1979

E-mail:
mpendergast@lacledegas.com


rzucker@lacledegas.com


Certificate of Service


The undersigned certifies that a true and correct copy of the foregoing pleading was served on all parties of record on this 28th day of July, 2008 by email, facsimile, hand-delivery or by placing a copy of such pleading, postage prepaid, in the United States mail.

�Staff’s erroneous conclusion regarding the legality of the Company’s proposal may be due, in part, to a fundamental misunderstanding of what the Company’s proposal actually is.  Throughout its pleading, the Staff implies that Laclede is seeking to reflect all of its bad debt write-offs through the PGA by repeatedly referring to bad debt expenses in general rather than only the gas cost portion of the Company’s bad debts.   As Laclede’s tariff filing and the transmittal letter accompanying it make clear, however, the Company is seeking to have only the gas cost portion of its bad debt write-offs reconciled through the PGA.  The portion relating to the Company’s distribution costs would continue to be recovered through base rates. 


� It should be noted that the Missouri General Assembly subsequently enacted Section 386.266, which authorized the Commission to approve a fuel adjustment clause.  


� The Missouri Supreme Court approved a tax adjustment clause in the case of Hotel Continental v. Burton, 334 S.W.2d 75 (Mo. 1960). 


�In paragraph 12 of its Motion, Staff also takes issue with Laclede’s assertion that it is commonly understood that the PGA mechanism is designed to allow all prudently incurred gas costs to be recovered in the exact amounts that they were incurred.   Laclede continues to believe, however, that this is an accurate reflection of how the purpose and operation of the PGA mechanism has been commonly understood at the Commission and indeed fairly summarizes not only the Commission’s own description of the PGA process as set forth on its Website (See � HYPERLINK "http://www.psc.mo.gov/natural-gas/Some_Facts_About_Natural_Gas_Rates.pdf" ��http://www.psc.mo.gov/natural-gas/Some_Facts_About_Natural_Gas_Rates.pdf�), but also Staff’s description in paragraphs 9 and 12 of its Motion.


�Unless the Staff is suggesting that the current base rate treatment of all bad debt write-off costs chronically and persistently understates those costs – a result that would not be consistent with any reasonable or fair notion of appropriate ratemaking – there is no reason to believe that inclusion of the gas cost portion of bad debt write-offs in the PGA would result in an increase in overall rates.   





