In the matter of Arkansas Fower

& Light Company of Little Rock,
Arkansas, for authority to file
tariffs increasing rates for
electric service provided teo
customers in the Missocuri service
area of the Cosmpany.

Case ¥o. ER-835-163
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RESPONSE TO OBJECTION

Comes now Arkansas Power & Light Company (hereinafter
®"APSL") . by counsel, and in response to the “Objection to Hotion®
filed in the abova~captiss@é docket on or about December 19,
198¢é, by ASARC@, Inc., Doe Run Cospany, and AMAX Lead Company of
Missouri, Inc. (hereinafter *Interveners®), rTespectfully states
as follows:

1. The thrust of paragraph 1 of the Objection is the
contention by Intervemers that the Cammission lacks authority to
*modify” its Report and Order of April 24, 1986 {"the Report and
Ordexr®), by "moving the anniversary phase-in dates® because the
Report and Order is final and therefore not subject to
rodification. The argument is without merit, as will be
established herein after a review of the facts, because the
Motion and phase-in tariff sheets filed by APSL do not in fact
seek to modify the Report and Order.

2. The Report and Order wa; issued on April 24, 1986, with
an effective date of May 4, 1986. It established a phase-in of
the authorized increase of gross revenues and directed that

tariffs for “years two through five shall be filed within thirty
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€30} days of the effective date of this RBeport aed Ozder.® On
May 2, 1986, APSL timely filad am Applicatiocsa for Rehsaring of
the Bepor: and Gr;ar. On the same date, it £iled an Application
for Partial Stay. On May 27, Staff and APElL filed a Joint Hoticns
for Correcticn of Order, asserting that certais of the amcunts in
the Report and Order should bs changed due to sesthematical
errors. Those chenges did not affect the tariffs for ®"yesar one®
of the phase~in which had already been filed and allowed to
become effective.

3. On June 3, 1986, the Cosmission issued an Order which
denied the Application for Rehearing and the Application for
Partial stay file& by APsL, but granted an additional tem days
for the filing of the phase-in tariffs for ye:rs two and bevond,
That Order aiso corrected mathematical errors ia the Report aaa
Order pointed out in the Joint Motion of ¥ay 27. Certain cf the
Interveners cbjected to the correction of mathesmatical errors in
a pleading filed on or abocut June 5, 19%86.

4. On June 3, 1986, APRL filed its Application for Writ of
Review in the Circuit Court of Cole County, Misscuri, and the
Writ was issued that same day.

8. On June 16, 1986, ApPslL filed tariffs for “years two
through six® to comply with the Report and Order. Interveners
filed cobjections to the proposed tariffs on or about July 3,
1986. On July 11, 1986, the Commission issued an oxder,
designated as being in Case No. ER-85-2685, rejecting those

tariffe. That oxrder was made effective on the date therecf.




6. On July 21, 1986, the Cossission sade its return to the
Writ of Review which had been issued by the Circult Court of Cole
County, Miassouri ;@ June 3, 1%86¢. )

7. On August 7, 1986, AP&L filed an “Application for
Regscissicn of Prior Order and for Order Approving Tariffs or,
Alternatively for Rehearing®. The Commission bas vet to rule on
that Application.

8. AP&L considers that the Interveners are making their
argument because the Commission issued its Order of July 1l
rejecting the phase-in tariffs in the context of Case ¥o.
ER-85-265, even though it was under & Writ of Review to certify
its record in Case No. BR-85-265 to the Circuit Court at that
time.

9. The argusent in paragraph 1{2) of the Cbijectiom thai
AP&L's Motion seeks to modify the Report and Oraer is withoui
factual basis once the Report and Order and the Motion are
scrutinized. Ordered 8: simply directs that phese-in tariffs be
filed. It does not specify any "amniversary date® or effective
date for those tariffs which could in turn be "modified® by
AP&L's Motion. On its face, the Hotion seeks no modification of
the Report and Order. It is correct that AP&L has not briefed in
the appellate process the guestion of whether it was lawful for
the Commission to order the filin¢ of phase-in tariffs, but that
has no bearing on the fact whether any "anniversary date”™ exists
in the first place. The lack of any "anniversary date® in the
Report and Order means there is no factual basis for Intervener's

Objection that APSL seeks to modify such a date.




18. The filisg of a tariff for “year two® with an effective

date of March 21, 1987, does not ip any way cperate in a
retroactive £a$hi;@ as alleged by Interveners in paragraph 1{b}.
March 21, 1%87, has not yel occurred, sc by definition rates
collected after that date cannot be retroactive. BHowever, to the
extent that any phase~in tariffs colliect any “deferred expenses®,
and to the extent those deferred expenses sight be characterized
as “retreactive® in scme strained sense of the word, such is
expressly permitted by $393.155.2 BSMe {effective May 1, 1986)
because of the nature of the phass~-in itself. The statute
provides that the electrical corporation ig allowed to “recover
the revenues which would have been allowed in the absence of a
phage-in® and directs the Commission to "make a just and
reasonable adju&t&ent thereto to reflect the fact that recove:rv
of a part of such revenue is deferred to futuie years.”

11. The assertions of paragraph 1{c) of the Objection are
unclear. APsL cannot discern the point of Interveners' argument
therein. The first three sentences are factual assertions. The
last two sentences are conclusions, but AP&L is unable to discern
how they fellow logically from the factual premises.

12. In paragraph 2, Interveners allege that AP&L has
viclated Ordered 8: of the Report and Order. Apparently,
Interveners object on the basic *hat the tariffs AP&L has
submitted for the years 1988 through 1991 were filed for
informational purposes only.‘ Interveners do not state with any
particularity why that filing by APEL allegedly viclates Ordered

8, or why APEL's previous assertions regardiag the “pancaking®
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problem are without merit. COrdersd 8: reguires the filiang of the
tariffs, and that iz what APSL has done. Ordered 8: does not
specify anythin? ;s to the effective éat@/ef‘thgﬁe tazriffs.
FPurther, any "policy™ which may have beesn established in other
cases is not binding in this imstance, mor does a "policy™ have
any legal effecc whatsoever.

13. With regard to paragraph 3, Intervemers imcorrectly
assume that the taxes referred to in the Tazx Adiustment Clause in
APeL's exizting tariffs are income taxes. APEL has never used
that tariff provisiom to effect changes im its rates, or tc vary
the charges to its customers, dus to changes in federal or state
income taxes ép@licablg to APg&L. The provisions are intended to
apply and have only bDeen appiied to gross receipts taxes such as
sales and franchise taxes which are calculated by reforence o a
particularkcustcasr's bill.

14. An interpretation of the tax adjustment clause to the
effect argued by Interxveners is in conflict with the announced
law in Missouri. Interveners are apparently unaware that in

State ex rel. Hotel Continental v. Burton, 334 §.W.2d 75 (Mo.

1960}, the Supreme Court allowed a tax adjustment clause
identical in effect to AP&L's tax adjustment clause. The Court,
mindful of the difference between gross receipts taxes and income
taxes, was careful to note in itz discussion that ®the amount of
&h expense item represented by the amount of a valid [gross
receipts] tax is not affected by economy of operaticm im other
respects or by greater volume of sales or by variatioms in the

amounts of any other expense items. The company must pay the




tax, whatever the total amcunt thersof, and that total is a fixed
and unchangeable (unless the city changes the tax rate)
operating expcasei Id. at 82. This reascning was fuzrther
explained in State ex vel, Utility Consemerzs Comuncil of Missourd,

Inc., et al. v. Public Service  mission. 385 £.W.34 41 (Mo.

banc 1978} . The Svorems Court wiad there that the tax
adjuscnent provided & "direct®™ charge, “exactly proportioned to
the customer®s blll, the amount of which was directiy determined
by the amount of that bill.” Id. at 52. Intervensre fail to show
in their Objection how an income tax, detersinsd by the taxsble
income cf a corporation, is in any way analogous to a sales or
franchise'téx; determined by the amount of a particular
custcmer’e bill. The Court in UCCH went on to state that it
would not allow a fuel adjustment clause on the s«ms
philosophical or legal basis as a tax adjusiment ~lause because
it would permit one factor to be considersd to the exclusion of
all other factors in determining whether or not & rate is to be
increased. The Court thus prohibited “one element ratemaking® in
this state. Id. at 56-57. Therefore, the argument posed by
Interveners is not only not permitted by virtue of the holding im

Hotel Continental, it is directly prxohibited by the holding in

UCCM.
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WHEREFORE, the Objectios of Intervesers zbould be beld for

naught. -

&

ReBpectfnlly submitted,

Daffy
HAMEING, BRTDON & ©
312 Bast Capitol Avensue
P.0. Box €56
Jefferson City, Missouri 65102
€314) 635-71és

Attorneys for Arkansas Power &
Light Cospany
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