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BEFORE THE PUBLIC SERVICE COMMISSION 
OF THE STATE OF MISSOURI 

 
 

In the Matter of the Tariff Filings of Union  ) 
Electric Company, d/b/a Ameren Missouri, to )        Case No. ER-2011-0028 
Increase Its Revenues for Retail Electric Service. ) 
 
 

AMEREN MISSOURI’S RESPONSE TO STAFF’S REQUEST  
FOR RULINGS ON THE OBJECTIONS FROM THE  

DEPOSITION OF LENA MANTLE ON APRIL 25, 2011  
 
 COMES NOW Union Electric Company d/b/a Ameren Missouri (“Ameren Missouri”), 

and for its Response to the above-cited request (“Staff’s Request”), states as follows: 

1. Staff has now three times1 sought to obstruct the Company’s rights under the 

Missouri Rules of Civil Procedure to obtain discovery of information that is relevant to the 

subject matter of this rate case or that is reasonably calculated to lead to the discovery of 

admissible evidence.  Mo. R. Civ. P. 56.01(b).  The Commission properly rebuked the Staff’s 

attempts to interfere with the Company’s discovery rights the first two times, and should do so 

again. 

2. In her surrebuttal testimony Staff witness Lena Mantle made (among others) the 

following new claims in support of her proposal to change the sharing percentage in the 

Company’s fuel adjustment clause (“FAC”): 

a. That Ameren Missouri had “repeatedly misrepresented information”; 
 

b. That Ameren Missouri “failed to inform the Staff that it had incorrect 
assumptions”; 

 

                                                 
1 See Staff’s Motion to Quash Deposition, Staff’s Motion for Clarification, and the instant motion, Staff’s Request 
for Rulings on the Objections from the Deposition of Lena Mantle on April 25, 2011. 
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c. That Ameren Missouri has “made changes in information it was reporting to 
Staff without informing Staff of the changes and it did not take issue with 
Staff testimony in a rate case”; 

 
d.  That the “Staff should be able to use . . . loads Ameren Missouri submitted 

[under] 4 CSR 240-3.190(1)(C) . . . “ to determine NBFC rates; 
 

e. That Ameren Missouri “without notifying Staff . . . much earlier changed its 
monthly 4 CSR 240-3.190(1)(C) data . . .”; and 

 
f. That because of this alleged change “Staff conducted its analyses in both Case 

No. ER-2007-0002 and Case No. ER-2008-0318 using Net System Output 
instead of Net System Input” and the Company did not “notify Staff that what 
Staff had used was actually Net System Output.” 

 
Most if not all of these new claims were made in the context of her discussion of 

the error in calculating the NBFC rates in Case No. ER-2008-0318, which is now the 

subject of the Company’s first FAC true-up docket, Case No. ER-2010-0274.   

3. During the April 25 deposition, Staff Counsel “objected” to: 

any question that is based upon the Cost of Service Report, her 
direct testimony, as that is information that was available at her 
first deposition and according to the Commission order issued on 
April 21st, 2011, Ms. Mantle’s deposition I believe should be 
limited to any new allegation or new positions set out for the first 
time in her surrebuttal.  So if we’re going to be referring to her 
direct testimony, I will be objecting to all of those questions as Mr. 
Byrne had full opportunity to question her.2 
 

4. Staff counsel did not direct Ms. Mantle not to answer the undersigned counsel’s 

questions, so the undersigned counsel did not seek a conference or ruling from the Regulatory 

Law Judge at the time of the deposition, but indicated that such a conference would be necessary 

if Staff counsel did direct her not to answer.3   

                                                 
2 Mantle Deposition, April 25, 2011, p. 6, lines 7-17. 

3 Given that Ms. Mantle’s new allegations were not made until late in the day on Friday, April 15, Monday April 25 
was the first opportunity to depose Ms. Mantle given the 7-day notice requirement of Mo. R. Civ. P. 57.03(b).  
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5. It is impossible to tell from the Staff’s Request precisely what questions and 

answers the Staff contends were objectionable.  The ordinary practice would be for the Staff to 

designate, by page and line number, that portion of the deposition transcript to which the Staff 

contends it has lodged a valid objection.  Staff should be required to make such designations. 

Otherwise, it is very difficult for the Company and the Commission alike, to properly consider 

the merits of the objections.  Despite the lack of proper designation of the specific testimony to 

which the Staff objects, the general basis for the Staff’s objection seems apparent.  That basis is 

invalid as both a matter of law and fact.   

6. It appears that the Staff’s principal complaint is that the undersigned counsel 

questioned Ms. Mantle extensively about facts that are at issue in Case No. ER-2010-0274, and 

that is true.  As noted, most of Ms. Mantle’s new allegations relate to the calculation of NBFC 

rates that are now at issue in that case.  Indeed, Ms. Mantle is the person who argues that Case 

No. ER-2010-0274 is relevant to the Commission’s consideration of her sharing mechanism 

proposal in this case.  Staff Cost of Service Report (“Staff Report”), pp. 113-14.    The 

questioning indeed was extensive and necessary because every single one of the new allegations 

listed in paragraph 2 above are pertinent to the facts in that docket, facts that Ms. Mantle herself 

put at issue in this case when she injected the existence of that docket into this rate case by 

arguing that the mere existence of the docket was a factor the Commission should consider in 

connection with her FAC sharing proposal.   

7. However, when she first made the facts in Case No. ER-2010-0274 an issue in 

this case, she only recited some very basic facts about the case; nothing more than what the case 

                                                                                                                                                             
Moreover, because the evidentiary hearings started the next day, the deposition could not practically be postponed in 
order to address the Staff’s objection at a later time.  
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was and what the basic issue was.4  The facts she recited were accurate and uncontroversial.  Her 

recitation of the basic facts reflected no judgment about why what she termed the “alleged error” 

that is the subject of Case No. ER-2010-0274 may have occurred, or whose fault it may have 

been.  She simply concluded her very basic factual recitation of what the docket was about with 

the following cryptic sentence:  “Staff recommends the Commission consider the foregoing as a 

basis for changing the sharing mechanism from 95%/5% to 85%/15%.”5 

8. When Ms. Mantle was first deposed – before she filed her surrebuttal testimony – 

she was asked a few questions about Case No. ER-2010-0274.  Essentially those questions 

attempted to better discern why she contended that the Commission should “consider” the fact 

that the ER-2010-0274 docket existed in relation to her sharing percentage proposal.  At that 

time she was asked to explain the alleged relationship between the mistake at issue in that docket 

and her sharing percentage proposal: 

Q. And how would increasing the sharing percentage to 85/15 
have prevented that [the mistake] from happening, if you think it 
would have? 
A. I don’t know whether it would have or not.  I think the 
company would be looking at things much closer the higher their 
share is, so I don’t know whether it would have prevented it, it 
may not have.6 

 
And when asked why the Staff did not believe the impact of the mistake could be 

corrected, she simply said “I believe that’s a legal issue.”7  Her basic answers were that she 

believed that perhaps the error that led to that docket might not have occurred if the Company’s 

                                                 
4 Staff Report, pp. 113-14. 

5 Staff Report, p. 114. 

6 Mantle Deposition, April 13, 2011, p. 50, lines 15-22. 

7 Id. p. 47, line 1. 
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share of net fuel cost changes had been greater.  In that deposition she made none of the 

allegations recited in paragraph 2 above; indeed, not once did she mention an alleged 

misrepresentation or a violation of any Commission rule.   

9. Two days after that first deposition – and 21 days after the Company had filed its 

rebuttal testimony – Ms. Mantle filed her surrebuttal testimony and made, among others, the 

allegations recited in paragraph 2 above.8  All of the new allegations she makes arise from events 

occurring months and years prior to the time when both the Staff Report was filed and her first 

deposition was taken.  The bottom line is that for the first time in her surrebuttal testimony she 

claimed that the Company had mislead the Staff, violated the Commission’s rules, and changed 

data without telling the Staff.  She also no less than five times emphasized that it was the 

Company’s “erroneous calculation” (implying that the Staff was free from fault) that led to the 

mistake now at issue in Case No. ER-2010-0274.  A fair reading of these new allegations is that 

Ms. Mantle was now suggesting that the Company had been dishonest or sloppy and that she was 

contending that this led to the matters at issue in Case No. ER-2010-0274, which she contends 

the Commission should “consider” in relation to her sharing percentage proposal. 

10. Suffice it to say that the Company did not agree with the new allegations in Ms. 

Mantle’s surrebuttal testimony and indeed believed that the new allegations were false.  

Consequently, given that the Company had no further opportunity to itself file testimony to rebut 

what it believes to be false allegations, a second deposition of Ms. Mantle was necessary, that is, 

if the Company were going to be able to defend itself against allegations which even if true could 

have all been made, and should all have been made, in the Staff’s direct case. 
                                                 
8 Consequently, the Staff’s theory -- that because she mentioned Case No. ER-2010-0274 in the Staff Report and 
was asked some questions about it in her first deposition she cannot be asked about it in the second deposition – 
entirely misses the point. 
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11. The deposition revealed that indeed the allegations indeed are false, for the most 

part because the allegations are based upon facts that Ms. Mantle swore were true but which in 

fact she had no knowledge of and thus had no business testifying about.  Consider the following 

facts discovered during this deposition regarding the allegations set forth in paragraph 2 above. 

12. As noted, Ms. Mantle’s surrebuttal testimony alleged that the “Staff should be 

able to use . . . loads Ameren Missouri submitted [under] 4 CSR 240-3.190(1)(C) . . .”  to 

determine NBFC rates.   She also alleged that Ameren Missouri “without notifying Staff . . . 

much earlier changed its monthly 4 CSR 240-3.190(1)(C) data . . .” and that because of this 

alleged change “Staff conducted its analyses in both Case No. ER-2007-0002 and Case No. ER-

2008-0318 using Net System Output instead of Net System Input” and the Company did not 

“notify Staff that what Staff had used was actually Net System Output”   

13. In her April 25 deposition, Ms. Mantle explained that it was her belief that after 

the Company started to participate in the Midwest ISO the hourly load data reported by the 

Company under 4 CSR 240-3.190(1)(C) was changed so that it was no longer “at the generation 

level.”9  In her deposition Ms. Mantle testified that this 3.190(1)(C) data was used by the Staff 

used in its fuel modeling in Case Nos. ER-2007-0002 and ER-2008-0318.  Consequently it was 

Ms. Mantle’s theory that the error that led to there being a docket in Case No. ER-2010-0274 

occurred because the Company had changed its 3.190 data so that it was not at the generation 

level but had not told the Staff (one of the “misrepresentations” she alleges occurred).10  What 

Ms. Mantle did not know, until being confronted with the Company’s response to data requests 

                                                 
9 I.e., so that it no longer contained line losses. 

10 She specifically claimed that the data was changed so that it was no longer at the generation level prior to time of 
Case No. ER-2007-0002.  Mantle Deposition, April 25, 2011, p. 65, lines 11-21; but then she admitted that she 
doesn’t in fact know if this is true.  Id. p. 66, lines 1-11. 
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the Staff asked the Company in Case No. ER-2007-0002, is that the Company had not changed 

its data and that the data in fact was reported at the generation level and the Company had so 

advised the Staff: 

Q. And the conclusion [the the data request response] is saying or 
certainly can be read to say that the 3.190 data does include transmission 
losses, right? 
A. Yes. 
Q. Which means that the 3.190 data in the post-MISO market world – or 
I said post, beginning with the MISO market I should say, is at 
generation? 

A. That’s the way I read it.11   

14. As indicated in the Affidavit of Timothy D. Finnell (Attachment 1 hereto) the 

Company had also not changed its 3.190 data as of the time of Case No. ER-2008-0318, and was 

continuing to report the hourly loads at the generation level at that time, which means that the 

Staff failed to use the 3.190 data when it performed the fuel modeling in Case No. ER-2008-

0318 that led to the error now at issue in Case No. ER-2010-0274.  Consequently, Ms. Mantle’s 

claim that the Staff used 3.190 data in its fuel modeling is just plain wrong.  The crux of the 

matter is that Ms. Mantle’s surrebuttal testimony painted a picture of a dishonest, sloppy utility 

that she would argue needs more incentive (via a higher sharing percentage in the FAC) and 

painted that picture by alleging facts that were not true.   

15. The deposition revealed that contrary to what Ms. Mantle said in her surrebuttal 

testimony, the Staff did have 3.190 data with loads at the generation level that it could have used 

in its fuel modeling; the data had not been changed; and the Staff could have used the data in its 

fuel modeling just as Ms. Mantle said the Staff should have been able to do and had the Staff 

done so there would have been no dispute in Case No. ER-2010-0274.  The deposition revealed 

                                                 
11 Mantle Deposition, April 25, 2011, p. 88, lines 13-20; see also p. 103, lines 8-10.  
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that it was the Staff that apparently used other data, having been specifically told by the 

Company that the other data was not at the generation level and having been specifically told that 

the 3.190 data was at the generation level.  This is demonstrated by Attachment 2 (Deposition 

Exhibit 5), the data request response referenced earlier.   That data request, and Ms. Mantle’s 

testimony about it, leads one to the conclusion that at least Staff employee Erin Maloney, who 

placed the phone call that prompted the Company to provide the supplemental data request 

response reflected in Attachment 1, either herself did not understand that the data she was using 

was not at generation (despite specifically being told this), or did not tell another Staff employee 

who needed to know this information, Shawn Lange, that this was the case, or both.12  Ms. 

Mantle admitted that Ms. Maloney made a mistake and admitted that Ms. Maloney should have 

told Mr. Lange about the information in the data request response, that is, if he did not read the 

data request response himself (which, after all, was his data request).13  Based upon the Staff’s 

Response to the Company’s data request No. 022, we now know that Mr. Lange was aware of 

the response.  A fair reading of the deposition transcript and the Staff’s data request response 

thus leads to the conclusion that it was the Staff who used the wrong data in its fuel modeling – 

that Staff knew the data it was using was not at the generation level -- which led to the mistake 

that has now arisen in Case No. ER-2010-0274.  But for that mistake, there would be no contest 

                                                 
12 Id. p. 94, lines 5-13; 22-23 (The Company told her that the data she used (which was not the 3.190 data) was not 
at generation; Ms. Maloney believed it was (despite having been told the contrary); and Ms. Maloney made a 
mistake. 

13 Id. p. 98, line 14 to p. 99, line 12. 
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in that docket, and Ms. Mantle wouldn’t be attempting to use that docket to bolster her sharing 

percentage arguments.14 

16. Another new allegation made in Ms. Mantle’s surrebuttal testimony is reflected in 

the fact that no less than five different times she stated or suggested that the mistake at issue was 

entirely the product of a mistake by the Company – an “erroneous calculation” of NBFC rates -- 

suggesting that the Staff bore no responsibility for the mistake.  However, the deposition 

revealed that Ms. Mantle was not involved in the calculation and had no personal knowledge of 

how it came to exist.15  In fact, while it is true that the Company did calculate proposed NBFC 

rates and sent its calculations to the Staff, it is also true that the Staff changed some of the inputs 

that went into the calculations and that the product of the Staff’s final calculation worksheet was 

reflected in the FAC tariff.  See Affidavit of Gary S. Weiss (Attachment 3 hereto).   

17. Staff no doubt will attempt to put a different spin on Ms. Mantle’s answers, and 

that is the Staff’s right.  But the point is that Ms. Mantle made claims in her surrebuttal testimony 

in an attempt to support her theory that the issues in Case No. ER-2010-0274 somehow support 

her sharing percentage proposal, yet her deposition testimony indicates many or most of her 

claims either are not true or, at a bare minimum, are claims about which she lacks personal 

knowledge and therefore should not have been making in the first place.  This undermines her 

                                                 
14 In hindsight could the communication have been better between the Company and the Staff?  To that the 
Company would answer “yes,” but as Ms. Mantle admits part of the communication issues that may have led to the 
mistake at issue lie with the Staff, despite the fact that the picture she attempted to paint in her surrebuttal testimony 
is that the fault lay at the Company’s feet, and the Company’s feet alone.  Id., p. 101, lines 11-17. 

15 Mantle Deposition, April 25, 2011, p. 51; lines 1-3 (she did not perform the calculations); p. 52, line 19 to p. 54, 
line 8 (doesn’t have personal knowledge of who performed the calculations or how they were done); p. 129, line 19 
to p. 131, line 7 (admits that if the numbers on the second page of Deposition Exhibit 10 were from a Staff 
worksheet then the NBFC numbers in the FAC tariff came from the Staff, not the Company).   
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credibility and it undermines the theory behind her proposal, both of which are relevant to an 

important issue in this rate case. 

18. In fairness, Ms. Mantle was unwilling to concede that her use of the word 

“misrepresentation” was out of line and on several points she simply testifies that she does not 

know.  She’s entitled to her opinion about whether it was proper for her to claim that the 

Company repeatedly misrepresented information, an allegation the Company strongly denies.  In 

the end the Commission will be the judge about the credibility of her testimony and her overall 

position about the sharing in the FAC once the record in this case is complete.  Information 

gleaned from this deposition is, however, highly relevant both to the truthfulness, accuracy and 

basis for her claims, and to her credibility as a whole. 

19. Not only were the questions asked of Ms. Mantle proper in the context of 

discovering the basis for the statements made in her surrebuttal testimony, but they were proper 

under the rules governing discovery.  Under the Missouri Rules of Civil Procedure, there is no 

prohibition against deposing a witness twice and no limit exists on the scope of that deposition, 

absent a protective order obtained under Mo. R. Civ. P 56.01(c).16  Staff neither sought nor 

obtained such an order.  In order to be admissible at trial or hearing, evidence must be legally 

and logically relevant (and not otherwise objectionable).  Rader Family Limited Partnership, 

L.L.L.P. v. City of Columbia, 307 S.W.3d 243, 250 (Mo. App. W.D. 2010).  Valid objections to 

evidence and testimony sought to be admitted at trial include such grounds as privilege, hearsay, 

irrelevance, and lack of foundation—but there is no recognized objection for deposition 

testimony responsive to questions asked in a second deposition that could have been asked, but 
                                                 
16 Staff’s citation to Fed. R. of Civ. P. 26 5(b)(20) is puzzling, because the undersigned counsel can find no evidence 
that the cited rule exists.  If it did exist it would be inapposite -- the Missouri Rules of Civil Procedure contain no 
such rule.     
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were not asked, during the first deposition.  Staff’s objection is simply not valid and it fails as a 

matter of law.   In any event, the questions asked of Ms. Mantle were asked because  of the new 

allegations she made in her surrebuttal testimony.     

20. Staff claims the Commission’s order denying its Motion to Quash somehow 

indicates that the questioning had to be limited.  No protective order was sought and none was 

issued.  Moreover, as demonstrated earlier, the questioning arose from Ms. Mantle’s many 

allegations in her surrebuttal testimony and in addition, it was certainly fair game for the 

Company to explore why all of these “facts” she waited until surrebuttal testimony to bring up 

were not mentioned either in her first deposition, on April 13, or in the Staff Report, given that 

all of these “facts” arose years before the Staff Report was filed.   

21. One might also read Staff’s Request as an attempt to sling mud toward the 

undersigned counsel and the Company because of the length of Ms. Mantle’s April 25 

deposition, and it did go on longer than the undersigned counsel anticipated.  A substantial 

contributor to its length was the fact that on at least 13 different occasions Ms. Mantle either did 

not answer the question that was asked or attempted to reframe the question that was asked into a 

different question to which she then gave the answer she wanted to give.  Her unwillingness to 

respond to the questions asked of course necessitated asking the questions again.  A review of 

her deposition also reveals numerous instances where she repeatedly took the opportunity to 

recite what appeared to be “talking points,” which in general involved claims that the Company 

had failed to do this, or failed to do that, or had wrongfully done other things.  Was Ms. Mantle 

entitled to respond as she did?  Yes, she was.  But her responses contributed in a substantial way 

to the time it took to conduct the discovery the Company was entitled to conduct.   
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22.  “Depositions can be used in court for any purpose.”  Mo. R. Civ. P. 57.07(a).  

The same rule applies in administrative hearings.  § 536.073.1, RSMo.  Unless Staff can 

demonstrate that those objected-to portions of Ms. Mantle’s deposition testimony are 

inadmissible evidence, they can be used.   Staff’s objection is not valid, offers no explanation as 

to why the testimony is not competent evidence, and provides the Commission with no basis 

upon which to exclude the testimony.   

WHEREFORE, the Company prays for an order OVERRULING the Staff’s objections to 

Ms. Mantle’s deposition testimony. 

 

     Respectfully submitted, 

     /s/ James B. Lowery                           
James B. Lowery, #40503 
Michael R. Tripp, #41535 
SMITH LEWIS, LLP 
Suite 200 
111 South Ninth Street 
P.O. Box 918 
Columbia, MO 65205-0918 
(573) 443-3141 (telephone) 
(573) 442-6686 (facsimile) 
lowery@smithlewis.com 
tripp@smithlewis.com 
Thomas M. Byrne, #33340 
Managing Assoc. General Counsel 
Ameren Services Company 

     1901 Chouteau Avenue, MC-1310 
     P.O. Box 66149 
     St. Louis, MO  63101-6149 
     (314) 554-2514 (telephone) 
     (314) 554-4014 (facsimile) 
     tbyrne@ameren.com  
 
     ATTORNEYS FOR 
     UNION ELECTRIC COMPANY, d/b/a 
     AMEREN MISSOURI 
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CERTIFICATE OF SERVICE 

 I hereby certify that a copy of the foregoing Response was served via e-mail on counsel 
of record for all parties of record in this case, on this 2nd day of May, 2011. 

 

        /s/James B. Lowery  
        James B. Lowery 
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