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AMERENUE’S REPLY TO OFFICE OF THE PUBLIC COUNSEL’S

RESPONSE TO AMERENUE’S APPLICATION FOR REHEARING
COMES NOW Union Electric Company d/b/a AmerenUE and, pursuant to Commission Rule 4 CSR 240-2.080(15), hereby files its Reply to Public Counsel’s Response to AmerenUE’s Application for Rehearing (“AmerenUE’s Application”).  In this regard, AmerenUE states as follows:

1. Public Counsel’s Response mischaracterizes AmerenUE’s Application.  In summary, AmerenUE’s Application rests on, among others, the following main bases:

a. First, that the Commission’s conditions are unlawful for the reasons discussed in the Application;

b. Second, that the Commission’s cost/benefit analysis is based upon clear errors not supported by, and in fact refuted by, the record.  The Application identifies those errors, and further clears up what appeared to be confusion on certain matters by pointing the Commission to relevant evidence of record;

c. Third, that in particular, the Commission’s cost/benefit analysis and Order is unlawful for several reasons, as discussed in the Application, including because the Order unlawfully relieves those who assert the existence of detriments of their burden of proving them and because the analysis assumes worst-case scenarios not supported by the record and ignores likely benefits that are supported by the record; and

d. Fourth, that AmerenUE is nevertheless willing to consent to conditions that, absent that consent, could not lawfully be imposed.  The record shows that with the conditions to which AmerenUE is willing to consent, ratepayers would be protected against any negative future rate impact about which Public Counsel or Staff may have concerns (assuming, though not conceding that such indirect, future rate impacts are a proper consideration in a §393.190.1 case in any event) which means that the Company has shown that the transfer is not detrimental to the public and thus must be approved.  
2. Given the size of the record in this case already, AmerenUE will not address all of the points in Public Counsel’s Response, but a few points require a reply and are addressed herein.

3. First, Public Counsel says that “AmerenUE asks the Commission to abdicate it responsibilities to Missouri, and to defer to the Illinois Commerce Commission (ICC).”  Public Counsel’s Response p. 2.  AmerenUE made no such request.  AmerenUE simply pointed out the fact that the Commission’s Order, as written, would, if AmerenUE proceeded with the Metro East transfer under the Order, improperly force shareholders to bear any costs associated with future unknown, contingent, and unliquidated liabilities that if they arise would be associated with generation that would serve Missouri, not Illinois, ratepayers.  That fact is not a request for the Commission to “defer” to the ICC.  Rather, it is a statement of the fact that Asset Transfer Agreement approved by the ICC will not allow Illinois ratepayers to be charged for any such liabilities which is not surprising given that after the transfer AmerenUE would have no Illinois customers from whom to collect monies in rates in any event.
4. Public Counsel next alleges that AmerenUE is improperly “negotiating” with the Commission.  That too is incorrect.  The conditions imposed by the Order are unlawful.  However, a utility can voluntarily consent to the imposition of conditions that would, absent the utility’s consent, be unlawful.  AmerenUE believes in the long-term benefits of the Metro East transfer to such an extent that AmerenUE is willing to “put its money where its mouth is” and to consent to the two conditions described in AmerenUE’s Application.  Those two conditions would require AmerenUE to establish that the overall ratepayer benefits from the transfer outweigh 6% of the unknown, contingent, and unliquidated liabilities discussed above, and outweigh any negative revenue impact to AmerenUE resulting from the transfer due to energy transferred to Ameren Energy Generation (“AEG”) at incremental cost.  At bottom, AmerenUE’s willingness to consent to those conditions provides the Commission a mechanism that allows it to enter a lawful order with the result being that needed generation will become available to Missouri and ratepayers will have protection against the future negative rate impacts Public Counsel is apparently concerned about.  We ask rhetorically:  If AmerenUE cannot recover 6% of these liabilities and if AmerenUE will have revenues imputed to it related to the second JDA amendment issue unless AmerenUE shows overall benefits that outweigh these so-called detriments, then how could either of those issues in fact constitute “detriments” sufficient to allow the Commission to deny permission for the transfer?  We respectfully suggest that the answer to that question is that they cannot justify a denial of permission for the transfer even if (a point with which AmerenUE does not agree) AmerenUE could not meet its burden without consenting to the imposition of such conditions.
   
5. The third point requiring a reply relates to Public Counsel’s accusation that the Company is making a “threat.”  Public Counsel’s Response p. 3.  Public Counsel again mischaracterizes what is simply a statement of fact as a result of the applicable law.  AmerenUE’s Application indicates that AmerenUE believes it is unlikely that the Pinckneyville and Kinmundy combustion turbine generators (“CTGs”) can be transferred to AmerenUE without completion of the Metro East transfer because of the legal obstacles presented by the fundamental differences in regulatory policy that exist between Illinois and Missouri.  Messrs. Nelson and Voytas expressed their opinions at the hearings that indicated that they thought the Pinckneyville and Kinmundy transfers could occur even if the Metro East transfer did not occur.  But whether or not their opinions were correct depends on the ICC’s application of Illinois law, and neither of them are lawyers.  As Mr. Voytas testified:  “Q.  So you don’t know why it’s incorrect [why it is incorrect that AmerenUE cannot complete the Pinckneyville and Kinmundy transfers without approval of this application]?  Somebody just – you just heard something?  A.  I don’t know why it’s – I know there are other options.”  Messrs. Nelson’s and Voytas’ opinions about what Illinois law will or will not allow were simply wrong.  As explained in AmerenUE’s Application, the ICC is unlikely to allow the CTGs to be transferred as long as AmerenUE remains an Illinois utility, and AmerenUE will remain an Illinois utility subject to the ICC’s jurisdiction unless the Metro East transfer occurs.
6. Public Counsel next recycles its arguments about the legal standards that govern this case.  AmerenUE will not address that issue herein as it has been more than adequately briefed already.  AmerenUE would point out, however, that Public Counsel’s contention that there are “decades of precedent” supporting the Commission’s right to impose conditions of the type imposed by the Order in a §393.190.1 case is simply not true, as evidenced by the fact that Public Counsel makes its “decades of precedent” allegation without citation to even a single case and AmerenUE is unaware of any court having so held.  In this regard, it is important to remember that the Commission has no power to declare or enforce any principle of law or equity.  State ex rel. Utility Consumers Council v. Pub. Serv. Comm’n, 585 S.W.2d 41, 47 (Mo. banc 1979).  Its legal conclusions are therefore subject to de novo review in the courts.  Its own prior decisions have no stare decisis (i.e. precedential) effect.    There is thus no “precedent” supporting the Commission’s right to impose such conditions, and as pointed out in AmerenUE’s Application, the conditions are unlawful in any event.  
7. Nor does Public Counsel’s citation to §§386.040 and 386.250(7), RSMo. support imposition of conditions such as these in a §393.190.1 case.  The Commission’s authority is purely statutory.  State ex rel. City of St. Louis v. Pub. Serv. Comm’n, 73 S.W.2d 393, 399 (Mo. banc 1934).  Section 386.040 vests the Commission with certain powers, but those powers are not limitless.  See, e.g. Pub. Serv. Comm’n v. St. Louis-San Francisco Ry. Co., 256 S.W. 226 (Mo. 1924), wherein the Supreme Court found that a Commission order that created a pre-approval condition on regulated railroads before they could discontinue service, even though the Commission’s general jurisdiction was clearly directed to ensuring the continuation of public train service by railroads, exceeded the Commission’s statutory authority despite the language of §386.040.   In finding the lack of implied authority (as Public Counsel argues here) the Supreme Court made specific note of the long list of specific powers given the Commission over railroad companies (cf., with respect to electrical and gas corporations, §§ 393.130, .135, .140(1) – (12), .155, .170, .180. .190, and .200 - .250, among others), and found that when considering the “Public Service Commission Law as a whole” (emphasis added), the Commission did not have the implied power to adopt the order in question in part because these numerous other statutes did not contain any such power.  St. Louis, 256 S.W. at 228.  AmerenUE’s research also reveals no cases (despite Public Counsel’s assertion that there is “decades of precedent”) that support the conclusion that §386.250(7) allows the Commission to ignore the absence of authority to impose conditions under Section 393.190.1.  Section 386.250(7) provides as follows:  “The jurisdiction of the Commission shall extend . . . under this chapter [Chapter 386] . . . (7) To such other and further extent, and to all such other and additional matters and things, and in such further respects as may herein appear, either expressly or impliedly” (emphasis added).  The Commission’s statutory authority over transfers of a part of a utility’s franchise, works or system is not a statutory power that the Legislature failed to expressly address.  It is not an “other” or “additional” matter or thing.  Rather, the Legislature enacted a specific statute (§393.190.1) and specified therein the extent of the Commission’s authority over such transfers.  The Supreme Court of this state interprets that statute to require one thing and one thing only:  that the transfer not be detrimental to the public.  
8. Another statute that was part of the same legislative enactment as §393.190.1 is §393.170.1.  Section 393.170.1, which is similar in purpose to §393.190.1 in that it also requires Commission approval before certain action can be taken by a utility, gives the Commission express power to impose conditions on approvals within the purview of that statute.  In interpreting a statute, the legislature is presumed to have acted intentionally when it includes language in one section of a statute, but omits it from another.  See, e.g.,  State v. Bass, 81 S.W.3d 595, (Mo. App. W.D. 2002).  When construing multiple statutes that are part of the same legislative act, the legislative act is not read in isolation but must be construed together.  See, e.g., Bachtel v. Miller Cty. Nursing Home Dist., 110 S.W.3d 799 (Mo. banc 2003).  All words, clauses, and sentences in a statute are to be given effect, and it is presumed the legislature did not insert idle verbiage or superfluous language.  See, e.g., Civil. Svc. Comm’n v. Members of Board of Alderman, 92 S.W.3d 785 (Mo. banc 2003).  If Public Counsel’s contention that the Commission can impose whatever conditions it wants every time it exercises authority under any provision of the Public Service Commission Law is correct, then the legislature need not have included specific language in §393.170.1 relating to the imposition of conditions.  The legislature also need not have enacted the great number of statutes (many of which are cited in ¶7 above) that give the Commission certain authorities to be exercised in certain ways in various circumstances.  Rather, the legislature could have just given the Commission general jurisdiction and could have then relied on the catch-all powers cited by Public Counsel in §§386.040 and 386.150(7).  Public Counsel’s contention ignores every single fundamental principle of statutory construction set forth above.  It ignores that language granting the power to impose conditions is in one part of the legislative act, but not another; fails to construe the entire Public Service Commission Law together; and fails to give effect to that language.  It also represents an interpretation that would result in virtually boundless jurisdiction and authority in the Commission, a strange result for a body that has only the limited jurisdiction and that possesses only the powers given it by the legislature pursuant to statute.
  
9. The last issue raised by Public Counsel in its Response that must be addressed deals with the JDA.  Public Counsel’s Response does not dispute that AmerenUE will clearly need all of the capacity to be freed-up by the Metro East transfer before the rate freeze ends, and that without the transfer, AmerenUE will have less capacity than it needs to meet a prudent planning reserve margin.  Public Counsel does not dispute that AmerenUE’s Missouri customers will in fact use or consume all of the energy associated with that freed-up capacity at least at peak times.   Since the AmerenUE and AmerenCIPS’ transmission systems are part of a single control area and given the existence of the JDA, there will thus be some energy transfers to AmerenCIPS, or the converse could be true in that there may be some energy transfers to AmerenUE when AmerenUE needs more energy.  None of that changes the fundamental fact that the Metro East load is about 4,000 GWhs, and that in a matter of only a few months, before the rate freeze ends, AmerenUE will need an additional 4,166 GWh’s of energy to serve its Missouri load.  None of that changes the fundamental fact that these additional 4,166 GWh’s will come from the 6% additional generation freed-up by the transfer, and none of that changes the fact that but for the transfer, that energy which Missouri will need would not be available to Missouri.  And in any event, Public Counsel’s argument ignores the fact that AmerenUE is willing to consent to a condition that requires it to show that the overall benefits from the transfer outweigh any lost revenues relating to energy transfers due to the Metro East transfer at incremental cost.  How then could the Metro East transfer be denied based upon an alleged detriment related to such energy transfers when revenues could simply be imputed to AmerenUE unless AmerenUE meets its burden under the proposed condition which means that Missouri ratepayers would suffer no adverse rate impact, regardless of what energy is or is not transferred.  
10. Public Counsel’s discussion of the JDA (¶ 10 of Public Counsel’s Response) is also misleading for a number of reasons.  First, the least cost analysis already takes into account that the JDA exists, in its current form, with its current economic effects (meaning that if a subsidy exists under the current JDA, the financial impact of that subsidy is built into – is already taken into account -- in the least cost analysis).  Thus, the results of the least cost analysis have already been “reduced” by whatever lost revenue may exist as result of energy transfers from AmerenUE to AEG under the JDA, yet even with that reduction and with the downward adjustments to the least cost analysis made by the Commission in its Order, the least cost analysis remains positive in favor of the Metro East transfer.  If accepted, Public Counsel’s argument effectively double-counts – reduces again for an item for which a reduction was already made – the results of the least cost analysis.  Second, even if the least cost analysis had not already taken any such “detriment” into account, Public Counsel recklessly throws around large numbers that have nothing to do with the Metro East transfer.
  Dr. Proctor himself testified that any amount of revenue loss relating in any way to the Metro East transfer that arises from how energy transfers are priced between AmerenUE and AEG is “significantly less” than the large dollar figures Public Counsel cites.
  Public Counsel ignores this fact, and obviously wants this Commission to believe that those figures are somehow related to or caused by the Metro East transfer itself (Tr. p. 1236, line 18 to p. 1237, line 25).  In fact, Dr. Proctor’s testimony (which makes imposition of the condition related to the second JDA amendment that deals with transfer pricing all the more improper) suggests that figures relied on by Public Counsel in its Response relating to transfer pricing are not a part of the scope of the Metro East transfer at all:
Q.
In some questions from Commissioner Murray earlier today, you mentioned a [large dollar] item?

A.
Yes. What I was referring to was a potential shift between AmerenUE and AmerenCIPS of dollars if the Joint Dispatch Agreement was renegotiated so that transfer pricing would occur at market price instead of incremental cost.  And unfortunately that – that’s beyond really the scope of this Metro East transfer, and I just wanted to say that I probably shouldn’t have brought it up in that context, because I think it was confusing, but the incremental pricing of the Illinois load transferred would be much less than [the large dollar item]
 (Tr. p. 1288, lines 8-23; emphasis added).

Dr. Proctor’s reference to this large dollar figure also makes another key point.  That is, it is improper in any event to address the JDA in this transfer case because Staff proposed these very same adjustments in Case No. EC-2002-1.  Case No. EC-2002-1 was settled pursuant to a Commission-approved settlement.  The Company made significant concessions in that settlement – a large rate reduction, additional one-time rate credits, a rate moratorium, and infrastructure commitments -- yet here we are in a subsequent case where Staff (and Public Counsel) seek the imposition of JDA-related conditions that clearly were settled for the duration of the moratorium.  Allowing them to seek those conditions amounts to allowing them to re-trade the Commission-approved settlement of the EC-2002-1 case.  

11. Finally, the record leaves no doubt that the existence of MISO’s Day 2 energy markets is the linchpin of Staff’s proposed second JDA amendment condition.  Dr. Proctor testified that due to the coming existence of the MISO Day 2 Markets he would negotiate his desired JDA amendment differently than he did in Case No. EC-2002-1 (Tr. p. 1204, line 10 to p. 1205, line 24).  See also Tr. p. 1283, line 14 to p. 1284, line 1, where Dr. Proctor testified that absent the transparent market MISO’s Day 2 markets are at least hoped to provide, it “may be very expensive . . . [or] not be very practical” to use a pricing mechanism other than from the Day 2 markets and that in his view “it makes sense in my mind to start at the time the day two markets start.”
12. The Company appreciates the opportunity to address these important issues, and again respectfully requests that the Commission deny Public Counsel’s Application for Rehearing, and that the Commission grant the Company’s Application for Rehearing.
Dated:  November 4, 2004
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� Note also that AmerenUE has also indicated a willingness to consent to two other conditions that are unlawful absent that consent, relating to transmission and nuclear decommissioning.


� Regardless, the conditions are unlawful for several reasons in any event, as discussed in AmerenUE’s Application.  


� This is because the numbers Public Counsel cites are from an analysis of the JDA for the entire Ameren system, and were not limited to any JDA effects arising from the transfer of a small part of AmerenUE’s load (i.e. from the transfer of the Metro East load).  


� The large dollar figures cited by Public Counsel are highly confidential and are therefore omitted herein, but they appear at page 8 of the HC version of Public Counsel’s Response.


� As noted earlier, the actual dollar figure is omitted because it is highly confidential.
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