BEFORE THE PUBLIC SERVICE COMMISSION 

OF THE STATE OF MISSOURI

In the matter of the Proposed Acquisition of

)
Case No. ________________

AT&T Corporation by SBC Communications, Inc.
)

COMMENTS OF THE OFFICE OF THE PUBLIC COUNSEL

The Office of the Public Counsel asks the Public Service Commission of Missouri to open a case and conduct an investigation, including evidentiary hearings and public hearings, into the proposed merger of AT&T Corp. and  SBC Communications Inc. so that the Commission can make findings regarding the effect of the merger  on the Missouri telecommunications industry and marketplace, both local and interexchange. The Commission has jurisdiction to investigate and make recommendations and grant approval or deny approval of the merger  in order to protect the ratepayers, promote competition and to avoid harm to the public interest

1. Section 386.250, RSMo 2000 gives the Commission jurisdiction over all telecommunications facilities, telecommunication services, and telecommunications companies. 

2. Section 386.320.1, RSMo gives the Commission general supervision over all telephone corporations and telephone lines and the manner in which their lines and property are owned, leased, controlled or operated not only with respect to adequacy, security and accommodation offered by those services, but also with respect to their compliance with all provisions of law, orders, decisions of the Commission and charter and franchise requirements. 
3. Section 386.610, RSMo and related case law provides that Chapter 386, RSMo relating to the powers and duties of the PSC should be construed broadly with a view to the public welfare, efficient facilities and substantial justice between patrons and public utilities
4.  Section 392.185, RSMo sets out the framework that should guide the Commission's consideration of its jurisdiction. Merging companies or acquisitions of major competitors with significant market share should not be able to structure the corporate form of the transaction in such a way to defeat the Commission's jurisdiction.
5. Section 392.300, RSMo provides that a telecommunications company certificated in Missouri must first obtain Commission approval prior to entering into a merger or consolidation. 
6. Public Counsel is aware that the Commission has previously declined to find jurisdiction in mergers such as this.   In the Matter of the Merger of SBC Communications, Inc. and Ameritech Corporation, 7 Mo. P.S.C. 3d 528, 532 (1998), the Commission found that "there is nothing in the statutes that confers jurisdiction to examine a merger of two non-regulated parent corporations even though they may own Missouri-regulated telecommunications companies."  See also, In the Matter of Claricom Networks, Inc.  TM-2000-146 (October 19, 1999) and TM-2001-669 (November 15, 2001).
7. However, the circumstances of this proposed merger are so vital and the possible impact of the merger on the future of competition in the Missouri telecommunications market is so significant that the Commission under its general authority to conduct investigations in Section 386.330.1, RSMo should open a case to conduct an investigation into the impact the merger has on the telecommunications market, the ratepayers, and the public interest. 
8. Section 386.330. 1, RSMo provides as follows:  “The commission may, of its own motion, investigate or make inquiry, in a manner to be determined by it, as to any act or thing done or omitted to be done by any telecommunications company subject to its supervision, and the commission shall make such inquiry in regard to any act or thing done or omitted to be done by any such public utility, person or corporation in violation of any provision of law or in violation of any order or decision of the commission.” 
9. SBC and AT&T advised the Commission by letter dated February 2, 2005 from the General Counsel of Southwestern Bell Telephone, L.P. d/b/a SBC Missouri and from counsel of AT&T Communications of the Southwest, Inc, that SBC and AT&T will not be seeking approval from the Missouri PSC for the merger.  The letter noted that the merger “will be scrutinized by both the Department of Justice and Federal Communications Commission.”

10. Rather than conduct an extensive debate on whether or not the PSC has jurisdiction to approve the merger, Public Counsel suggests that the time and efforts of the PSC, its Staff, AT&T, SBC, and Public Counsel would be better spent developing a full and complete record to show the pros and cons, the benefits and the adverse effects of the proposed merger on the Missouri telecommunications market, ratepayers, the public interest.  By conducting an investigation, the PSC can gather facts upon which it can come to an informed conclusion and recommendation to the DOJ and the FCC regarding their reviews.  

11. Public Counsel believes the PSC, the consumers, and the State of Missouri are well served if the PSC, the agency best positioned to provide objective, Missouri specific evaluations of the impact of the merger, conducts an investigation and based upon that record, makes an informed and meaningful recommendation either for or against the merger to the DOJ and FCC.

12. SBC is Missouri’s largest local exchange carrier.  AT&T competes in SBC exchanges as both a competitive local exchange carrier and as a long distance toll provider.  The impact of the merger should be evaluated to gauge the extent to which it will reduce competitive pressures in SBC’s exchanges.

13. With the elimination of the PTC plan, SBC eliminated toll offerings and severed toll service to its customers located in small telephone company exchanges.  AT& T currently serves toll customers in many if not all small carrier exchanges.  The impact of the merger should be evaluated to gauge the extent to which it will reduce competitive toll offerings in non-SBC exchanges.

14. SBC and AT&T exchange traffic with other carriers over a variety trunking arrangements and under various compensation arrangements.  Access charge recovery is vital to the operation of Missouri’s local exchange companies and helps ensure that local customers pay only a fair share of network costs.  The impact of the merger should be evaluated to gauge the extent to which inter-company compensation or traffic exchange issues may arise.

WHEREFORE, Public Counsel asks the Commission to open a case to conduct an investigation into the effect of the proposed merger of SBC and AT&T on the telecommunications market in Missouri, the impact on consumers, and the benefits and detriments to the public interest created by the proposed merger. Public Counsel then suggests that the PSC use the results and conclusions of its investigation as the basis for well-founded and informed recommendations to the DOJ and FCC in their review and approval of the merger.
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