BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In re: Union Electric Company’s 
)

2005 Utility Resource Filing pursuant to
)

4 CSR 240 – Chapter 22
)
Case No. EO-2006-0240



)

REPLY IN OPPOSITION TO APPLICATION TO INTERVENE OUT OF TIME

OF THE MISSOURI INDUSTRIAL ENERGY CONSUMERS

COMES NOW Union Electric Company d/b/a AmerenUE (the “Company” or “AmerenUE”), and responds in opposition to the Application to Intervene Out of Time filed herein by the Missouri Industrial Energy Consumers (“MIEC”) as follows:


1.
On December 5, 2005, AmerenUE filed its integrated resource plan, or “IRP, as required by the Commission’s Resource Planning Rules.  On December 7, 2005, the Commission issued its Order Directing Notice, Setting Date for Submission of Intervention Requests, and Scheduling a Prehearing Conference.  The Commission’s Order states that a copy of the notice is to be provided to “each of the parties in AmerenUE’s most recent rate case, EC-2002-1.”  MIEC was a party to Case No. EC-2002-1.  That Order set an intervention deadline of December 7, 2005.  AmerenUE does not know if MIEC in fact received a copy of the Commission’s Order.


2.
While AmerenUE itself does not know the precise time MIEC learned of the IRP filing, AmerenUE does know that MIEC was aware of the filing no later than shortly after the first of this year, approximately two and one-half months ago.  At that time, counsel for MIEC contacted in-house counsel for AmerenUE and inquired about whether or not MIEC and its consultant Brubaker and Associates could obtain access to the IRP even though MIEC was not a party to the case.  AmerenUE provided a confidentiality agreement to MIEC’s counsel and to Brubaker and Associates that, on January 10, 2006, was signed and returned to AmerenUE.  AmerenUE then promptly provided MIEC access to the IRP at that time.  Moreover, AmerenUE has allowed MIEC representatives to participate in the meetings AmerenUE has (voluntarily) conducted for parties to this case over the past two and one-half months.


3.
MIEC has now filed the present untimely Application to Intervene stating that it did not meet the Commission’s December 28, 2005 deadline “because it was unaware of the Commission’s Order.”  


4.
AmerenUE does not desire to unduly preclude proper parties from intervening in cases involving AmerenUE when it is appropriate for them to do so, and when they comply with the Commission’s rules.  AmerenUE’s lack of opposition to the interventions by MEG and Noranda demonstrate that fact.  However, AmerenUE believes it is inappropriate to ignore a clear failure to comply with the Commission’s rules, as exists in this particular circumstance.


5.
This is not the first time that MIEC has filed a tardy application to intervene in an AmerenUE case.  In Case No. EA-2000-37, MIEC sought intervention 77 days after AmerenUE filed the case and 56 days after the Commission’s intervention deadline.  The Commission denied MIEC’s application.  Order Denying Intervention, Case No. EA-2000-37 (Oct. 21, 1999).  


6.
In this case, MIEC seeks intervention 95 days after AmerenUE filed its IRP and 70 days after the intervention deadline established by the Commission.  Moreover, MIEC seeks intervention approximately two months after it is known that MIEC was aware of the filing.  


7.
The Commission may grant untimely applications to intervene upon a showing of good cause.  AmerenUE respectfully submits that no such showing has been, or can be made, in this case.  If the Commission’s Rules on intervention are to mean anything, the Commission should require parties to comply with the intervention deadlines set by the Commission, or to have a good reason for failing to do so.   As this Commission has recognized, intervention is “a process whereby a stranger becomes a full participant in a legal action.”  Order Denying Intervention, Case No. EA-2000-37 (Oct. 21, 1999) (citing Ballmer v. Ballmer, 923 S.W.2d 365, 368 (Mo. App. W.D. 1996)).  MIEC bears the burden to establish that it meets this Commission’s requirements for intervention, and to convince this Commission that it should exercise its discretion to allow MJMEUC to intervene.  See, e.g., Augspurger v. MFA Oil Co., 940 S.W.2d 934, 937 (Mo. App. W.D. 1997) (discussing the corollary intervention rule contained in the Missouri Rules of Civil Procedure).  Having failed to show good cause for seeking to intervene approximately two months after it undoubtedly was aware of the case MIEC has failed to meet its burden.    


8.
Finally, there is no compelling need to allow MIEC to intervene so far out of time in this case.  As AmerenUE has previously noted, AmerenUE’s IRP filing, and any Commission order finding that it complies with the IRP process prescribed by the Commission’s IRP Rules, will reflect no final decision by either the Company or the Commission with respect to what supply or demand side resources will or will not be utilized in the future.  More directly, the IRP review process taking place in this case does not create or fail to create any particular demand side program; it will not result in building or not building of any particular supply side resource (i.e. any power plant); it will not produce or fail to produce any particular emissions of byproducts from power production;  and it will not affect rates because no operating or maintenance costs or rate base additions are being approved as a result of this case.  The IRP process reflected in this case is simply designed to ensure that the electric utility has in place a resource planning process consistent with the Commission’s IRP Rules with a primary objective of minimizing the present value of revenue requirement over a long-term planning period.  4 CSR 240-22.010(2).  Staff must, and Public Counsel and the other existing parties to this case (there already being five such other parties) may, file reports with the Commission on that issue.  The Commission will therefore have more than enough input on the issues in this case without allowing parties to intervene months out of time without a clear showing of good cause to do so.  

WHEREFORE, AmerenUE respectfully requests this Commission to exercise its discretion to enter its order denying MIEC’s untimely Application to Intervene, and for such other and further relief deemed proper under the circumstances.  


Dated:  March 20, 2006

 Respectfully Submitted:

	Thomas M. Byrne, # 33340

Managing Assoc. General Counsel

Ameren Services Company

P.O. Box 66149 

St. Louis, MO 63166-6149

(314) 554-2514 (phone)

(314) 554-4014 (fax)

tbyrne@ameren.com

	SMITH LEWIS, LLP

/s/ James B. Lowery



James B. Lowery, #40503

Suite 200, City Centre Building


111 South Ninth Street


P.O. Box 918


Columbia, MO 65205-0918


Phone (573) 443-3141

Facsimile (573) 442-6686

lowery@smithlewis.com
Attorneys for Union Electric Company d/b/a AmerenUE



CERTIFICATE OF SERVICE
I hereby certify that a copy of the foregoing was served via e-mail on the following parties on the 20th day of March, 2006.

Office of the General Counsel




Missouri Public Service Commission




Governor Office Building





200 Madison Street, Suite 100




Jefferson City, MO 65101

gencounsel@psc.mo.gov
Office of the Public Counsel

Governor Office Building

200 Madison Street, Suite 650

Jefferson City, MO 65101

opcservice@ded.mo.gov
Henry B. Robertson, Esq.

Great Rivers Environmental Law Center
705 Olive Street, Suite 614
St. Louis, MO 63101

hrobertson@greatriverslaw.org
Shelley Woods, Esq.

Missouri Dept. of Nat’l Resources

P.O. Box 899

Jefferson City, MO 65102

Shelley.woods@ago.mo.gov
Stuart Conrad, Esq.

Finnegan, Conrad & Peterson, L.C.

1209 Penntower Office Center

Kansas City, MO 64111

stucon@fcplaw.com
Lisa Langeneckert

The Stolar Partnership, LLP

911 Washington Ave., St. 700

St. Louis, MO 63101

llangeneckert@stolarlaw.com
Diana M. Vuylsteke

Bryan Cave, LLP

211 N. Broadway, Suite 3600
St. Louis, MO 63102

dmvuylsteke@bryancave.com











/s/James B. Lowery







James B. Lowery
� The Missouri Energy Group (“MEG”), in its Application to Intervene filed on January 10, 2006, indicated that it did not receive a copy of the Commission’s Order.  Because MEG sought intervention promptly after learning of the IRP filing and otherwise complied with the Commission’s intervention rule, AmerenUE did not oppose MEG’s intervention.  Similarly, AmerenUE did not oppose Noranda Aluminum, Inc.’s late-filed intervention because Noranda also promptly sought intervention in compliance with the Commission’s rules shortly after it learned of the IRP filing.  





PAGE  
2

