BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of the Application of Union

)

Electric Company d/b/a AmerenUE for

)

an Order Authorizing the Sale, Transfer

)

and Assignment of Certain Assets, Real Estate,
)
Case No. EO-2004-0108

Leased Property, Easements and Contractual
)

Agreements to Central Illinois Public

)

Service Company d/b/a AmerenCIPS, and
)

in Connection therewith, Certain Other

)

Related Transactions.



)

AMERENUE’S RESPONSE TO ORDER DIRECTING FILING
COMES NOW Union Electric Company d/b/a AmerenUE (“AmerenUE” or “the Company”) and provides the following response to the Commission’s March 8, 2005 Order Directing Filing.
1. The Commission posed three questions to the Company.  First, the Commission asked the Company to clarify what regulatory approvals are necessary regarding the first amendment to the Joint Dispatch Agreement (“JDA”).  Second, the Commission asked the Company to indicate when it believes it will obtain those approvals.  Third, the Commission asked what steps the Company has taken so far to obtain those approvals.

2. With respect to the Commission’s first question, as indicated during the evidentiary hearings, the Company believes the amendment to the JDA will require Federal Energy Regulatory Commission (“FERC”) approval.  Although Mr. Nelson indicated during the evidentiary hearings that perhaps Illinois Commerce Commission (“ICC”) approval might also be necessary, that would not be the case if the Commission grants the Company’s Motion for Clarification.
 
3. Regarding the Commission’s second question, the Company cannot state with any degree of certainty how long it might take to obtain FERC approval.
  FERC, like this Commission, is a regulatory body and the manner and pace of its proceedings are matters beyond the Company’s control.  The Company (and indeed, many companies) have believed in other cases that regulatory approvals would be forthcoming quickly, only to find that the proceedings ended up taking much longer than expected.  This is simply a fact of regulatory life.  A good example of this is the Company’s recent FERC proceeding involving approval of the transfers of the Pinckneyville and Kinmundy combustion turbines from Ameren Energy Generating Company to AmerenUE.  See Ameren Energy Generating Company, FERC Docket No. EC03-53.  The Pinckneyville and Kinmundy case at the FERC, which also involved a transaction between affiliates, took much longer than the Company initially expected, and ultimately spanned a period of 18 months. 

4. The inherent uncertainty involved in obtaining any particular regulatory approval is the reason the Company asked the Commission to clarify its Report and Order on Rehearing in a manner that allowed the Metro East transfer to close promptly (which must occur if Noranda is to be served
) while fully protecting Missouri ratepayers.  Missouri ratepayers will be fully protected because the sharing of profits from off-system sales will be treated for ratemaking purposes as if, in all respects, the first amendment to the JDA had been made and approved by the FERC.  The Company understands that in the literal sense, as a matter of contract law, the first amendment will not occur until after FERC approval has been obtained.  However, the clarification sought by the Company means without question or exception that once the Metro East transfer occurs the Company’s Missouri retail revenue requirement will be determined as if the first amendment had been made.  This makes Missouri ratepayers entirely indifferent as to whether the amendment has, as a matter of contract law, been made.  As a matter of regulatory law respecting this Commission’s ratemaking authority, the amendment will indeed have been “made.”  

5. Finally, with respect to the Commission’s third question, the Company has not taken any steps to file an amendment to the JDA for FERC approval.  Until the Commission’s order of February 10 there was no certainty that the Metro East transfer would occur.  As a result, there was no purpose in seeking FERC approval of the amendment.    
WHEREFORE, the Company provides this Response and respectfully renews its request for clarification as prayed for in its February 18 Motion.  
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� AmerenUE would not need ICC approval because after the Metro East transfer is completed the Company will no longer be an ICC regulated public utility.  As a result, with the clarification requested by the Company, the JDA amendment would occur after the transfer is completed.  This eliminates any need for the Company to obtain ICC approval.  





� As Commissioner Gaw noted in his dissent in this case, it is not an absolute certainty that FERC approval of the first JDA amendment can be obtained.  However, as discussed below, the clarification sought by the Company in its pending Motion protects Missouri ratepayers and gives them the full benefit of the first amendment in any event.   Ordinarily, FERC will accept (or, potentially, reject) an amendment to an agreement on file with the FERC (such as the JDA) within 60 days of filing.  In some cases, however, FERC may take longer, or may accept the filing subject to refund, in which case, final resolution may take longer.  Because the JDA is a transaction among affiliates there is the potential for FERC to take longer than 60 days to review the filing.


� As the Commission knows, the parties have reached a Unanimous Stipulation and Agreement in the Noranda Case (Case No. EA-2005-0180) and are hopeful that the Commission will approve it in the near future.  That will leave only one contingency to be satisfied with respect to providing service to Noranda, to wit:  transferring Metro East in order to provide AmerenUE the capacity it needs to take on the Noranda load.   
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