BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In re:  Application of Union Electric Company

)


for Authority to participate in the Midwest


)
Case No. EO-2003-0271

ISO through a contractual relationship


)

with GridAmerica





)




)

RESPONSE OF AMERENUE TO ORDER DIRECTING FILING

COMES NOW Union Electric Company d/b/a AmerenUE (the “Company” or “AmerenUE”), and hereby files this pleading in compliance with the Commission’s June 19, 2003 Order Granting Continuance.  Specifically, the Company hereby files this pleading to address the impact, if any, of a delay in this case on the operations of the MISO, the Company’s customers, or other electric utilities.  In this regard, the Company states as follows:

Brief Description of Procedural History
1.
The Company initiated the present case by filing its Application and Motion for Expedited Treatment on February 4, 2003 (the “Application”).  As the Application indicates, and as further discussed at the initial Prehearing Conference in this case on February 26, 2003, the Company sought expedited treatment and an April 15 order in this case in an effort to allow it to transfer functional control of its transmission system prior to the peak 2003 Summer usage season.  As discussed in detail in its Motion to Limit Scope of Proceedings dated May 30, 2003, the Company believed at that time that the issues in this case were, in relative terms, straightforward and narrow.  The Company therefore believed that it could obtain an order from the Commission approving its Application enough in advance of the Summer to allow the Company to make a prudent and orderly transfer of functional control before the peak Summer usage season began. Because the Ameren transmission system provides the existing non-contiguous Midwest ISO regions with electrical connectivity, transmission system operations within the Midwest region would have been enhanced by the integration of Ameren’s system during this peak usage season.        

2.
Other parties, most notably Public Counsel and Staff, believed substantial discovery might be necessary, and asked that an alternative procedural schedule proposed by Staff be adopted.  The Commission, expressing concerns about making a hasty decision if it adopted the Company’s proposed schedule, adopted Staff’s proposal and originally set evidentiary hearings in this case to be held on May 20-22, 2003.
  Because the Company would need some time after approval to implement a transfer of functional control, the schedule as adopted and then slightly modified made it very unlikely that functional control could be transferred prior to the peak 2003 Summer usage season.    

3.
Upon the filing of Staff’s and Public Counsel’s rebuttal testimony, it became apparent to the Company that there was a vast difference of opinion with regard to the proper scope of this case, and with respect to the nature and extent of the issues that should be considered by the Commission herein.  As a result, the parties conferred and agreed to another change in the procedural schedule with evidentiary hearings re-set to begin on June 30, 2003.  As a result of the Commission’s May 16 Notice regarding objections to rebuttal and surrebuttal testimony, the Company, Staff and Public Counsel have also filed extensive pleadings relating to the scope of this case, and an extensive List of Issues was filed just before the Commission entered its June 19, 2003 Order Granting Continuance.     

Response to Commission’s Inquiry Regarding the Impact of Delay, if Any
4.
The Commission’s June 19 Order Granting Continuance directs the Company (and Staff and Public Counsel) to provide the Commission with information regarding any impacts a delay in this case might have on the MISO’s operations, the Company’s customers or on other electric utilities.  In short, because the Company would not now transfer functional control of its system until after the end of the peak Summer usage season (on or around October 1, 2003), the Company does not believe that the continuance will have any material detrimental impact on such persons or entities.  In fact, as it advised the Commission in its June 17, 2003 Unopposed Motion for Continuance and Motion for Expedited Treatment, the Company believes that the most expeditious and productive path to a resolution of this case that allows the Company to participate in MISO via GridAmerica at the earliest possible date is to pursue serious settlement discussions with the parties.  

5.
The Company believes pursuit of settlement, while continuing the case generally, is appropriate and will not result in detriment for several reasons.  First, the Company, the MISO and GridAmerica are continuing to take the necessary preparatory steps to ensure that the transfer of functional control upon approval of the Company’s Application will occur in an orderly and effective manner, with minimal complications.  The development phase of the GridAmerica systems is complete and the current Summer period will be used for extensive parallel operations to verify system readiness to assume functional control.  Delaying the hearings while pursuing settlement will not delay or impede those ongoing efforts, which will remain unaffected by the settlement discussions.  In this regard, the Company believes that there exists a sufficient window of opportunity to pursue settlement and, if necessary, reschedule hearings later as discussed below, to give the parties and the Commission time to try the case and issue an order in advance of MISO’s currently planned implementation of a Day 2 Market on March 31, 2004.  Also, even if a final order is not issued until after the currently planned November 2003 start of MISO market trials, the Company would plan to participate in those trials, pending issuance of the Commission’s decision in this case. 
     

6.
Second, while the Company remains hopeful that approval (and hopefully, approval pursuant to an approved settlement) can be obtained in time to transfer functional control on or near October 1, 2003, any delay in this transfer that might become necessary on account of the need to reschedule evidentiary hearings to later this Summer or early in the Fall (i.e., if settlement talks do not bear fruit) would not result in any material detriment to the MISO, the Company’s customers or other electric utilities.  Such persons and entities will not suffer detriment because, while preferable, it is not critical that functional control be transferred by October 1, even though the Company previously indicated that quick approval was critical this past Spring.  Also, the settlement discussions, even if not fully successful, may benefit the parties and the Commission because the discussions may result in a narrowing of the issues which could expedite any necessary hearings.  As noted above, when the Company previously sought a very aggressive procedural schedule in this case, it did so because it wanted to be sure that any complications that might arise when functional control is transferred would occur at a time when the Company’s transmission system is not being taxed by peak Summer loads.  The Company simply did not believe it would be prudent to expect a completely trouble-free transfer of functional control of 5,000-plus miles of transmission lines, and did not want to encounter complications during peak-loading periods.  Thus, the Company sought approval before May 1 in anticipation of the 2003 Summer season.  However, having missed the ability to transfer control prior to that season, whether transfer occurs in October or a couple of months later is not critical.  At either point in time, the Company’s system will not be taxed with peak-loading conditions, and complications arising from transfer of functional control should be manageable without detrimental effects.  The Company and its customers, the MISO and GridAmerica would, we believe, benefit from an earlier rather than a later transfer because it will give everyone more operational experience, but a couple of months between Fall and Winter are not critical to a successful transfer of functional control in advance of the MISO’s planned implementation of its Day 2 Market.  

7.
Third, the very considerable difference of opinion as to whether the Company’s Application should be approved at all, or under what conditions, or when such approval ought to become effective (see, e.g. Mr. Kind’s testimony and timing considerations surrounding some of Dr. Proctor’s proposed conditions as detailed in his Rebuttal Testimony) create the possibility that any Commission approval of the Company’s Application may give rise to appellate litigation (e.g. a writ of review proceeding in Circuit Court that might challenge Commission approval of the Company’s Application).  If litigation were ongoing, the uncertainty such litigation might present could impact the Company, GridAmerica and the MISO in implementing the Company’s participation in MISO through GridAmerica as prayed in the Application, and could impact other electric utilities’ RTO participation plans.  A negotiated settlement would remove the possibility of that uncertainty and its possible impacts.    

8.
Fourth, pursuing settlement at this time versus proceeding with contested case hearings makes sense because of recent developments at FERC.  Specifically, the Company believes that the FERC’s recent White Paper, bolstered by recent clear statements by FERC Commissioners, indicate FERC’s clear intent not to assert jurisdiction over bundled retail load.  FERC’s position in that regard may present an opportunity to fashion a settlement that at least some parties to this case likely believed would not exist when this case began.    

9.
As the Company indicated in its Unopposed Motion for Continuance, there remains much work to be done to work with the other parties to fashion such a settlement (e.g. to hammer out the details of a wholesale contract that would address the jurisdictional concerns of Public Counsel and Dr. Proctor’s proposed condition no. 2).  The Company, however, believes that undertaking such work at this time is beneficial to the Company and its customers, to the MISO, and to GridAmerica because, for the reasons discussed above, it creates the best opportunity for prompt and satisfactory resolution of this case and ultimately, prompt and satisfactory RTO participation for the Company.  What we learn in such discussions may hold lessons for other electric utilities as they pursue RTO participation as well.

10.
While not specifically requested by the Commission in its June 19 Order, the Company also wants to provide further information regarding why the Company asked for a general continuance, as opposed to a continuance to a date certain.

11.
While the Company does not believe many of the issues raised by other parties ought to be issues in this case, if a settlement is to be reached, those issues will inevitably be a part of any settlement discussions.  The prior pleadings relating to the scope of this case and the Issues List filed on June 17 illustrate that those issues are both numerous and complex.
  We thus expect settlement discussions to be somewhat complex as well.  Complexity tends to take some time to work through, and we were, when we sought a general continuance and are, as of the date of the filing of this Response, unable to give the Commission a definitive time line relating to settlement discussions.
    

12.
We have every intention, and other parties have expressed similar intentions, to continue settlement discussions in good faith with a view toward addressing the issues that others believe need to be addressed, and a goal of concluding the discussions and hopefully reaching a settlement as quickly as possible.  Ideally, we would be able to reach a settlement in time to present it to the Commission for approval in time to transfer functional control on or near October 1, 2003.  If, however, we need a little more time to continue to pursue and conclude productive discussions, or if, despite our efforts, the discussions do not result in a settlement resulting in the need to hold hearings later this Summer or early in the Fall, as discussed above, we believe there exists a sufficient window of opportunity to accommodate modest delays without material detriment.
  We therefore believe the general continuance is appropriate, and appreciate the Commission’s willingness to accommodate the parties’ desire to pursue settlement at this time. 

Dated:  June 26, 2003




          Respectfully submitted,

SMITH LEWIS, LLP

/s/James B. Lowery

James B. Lowery, #40503

111 South Ninth Street, Suite 200

P.O. Box 918

Columbia, MO 65205-0918

(573) 443-3141

(573) 442-6686 (Facsimile)

lowery@smithlewis.com
David Hennen, #46776

Associate General Counsel

Joseph H. Raybuck, #31241

Managing Assistant General Counsel

Ameren Services Company

One Ameren Plaza

1901 Chouteau Avenue

P.O. Box 66149 (MC 1310)

St. Louis, MO 63166-6149

314-554-4673

314-554-4014 (fax)

dhennen@ameren.com
jraybuck@ameren.com
Attorneys for Union Electric Company



CERTIFICATE OF SERVICE
I hereby certify that a copy of the foregoing document was served on the following parties of record, on this 26th day of June, 2003, via email at the email addresses set forth below:

General Counsel

Missouri Public Service Commission

P.O. Box 360

Jefferson City, Missouri 65102

stevedottheim@psc.state.mo.us
dennyfrey@psc.state.mo.us



Office of the Public Counsel

P.O. Box 7800

Jefferson City, Missouri 65102

jcoffman@ded.state.mo.us
Robert C. Johnson


Lisa C. Langeneckert

720 Olive Street, 24th Floor

St. Louis, MO 63101

bjohnson@blackwellsanders.com
llangeneckert@blackwellsanders.com

Dennis Williams, Manager

Missouri Electric Regulatory Affairs

Aquila, Inc.

10700 E. 350 Hwy.

P.O. Box 11739

Kansas City, MO 63138

denny.williams@aquila.com

Dean L. Cooper

Brydon, Swearengen & England, P.C.

312 E. Capitol Avenue

P.O. Box 456

Jefferson City, MO 65102

dcooper@brydonlaw.com
Michael A. Rump

Senior Attorney

Kansas City Power & Light Company

1201 Walnut

P.O. Box 418679

Kansas City, MO 64141-9679

mike.rump@kcpl.com
Diana M. Vuylsteke

Bryan Cave, LLP

211 N. Broadway, Suite 3600

St. Louis, MO 63102

dmvuylsteke@bryancave.com
Charles Brent Stewart

Jeffrey A. Keevil

STEWART & KEEVIL, L.L.C.

1001 Cherry Street, Suite 302

Columbia, Missouri 65201

stewart499@aol.com 

PER594@aol.com



Timothy Rush

Director, Regulatory Affairs

Kansas City Power & Light Company

1201 Walnut

P.O. Box 418679

Kansas City, MO 64141-9679

tim.rush@kcpl.com
Mike Palmer

Vice President of Commercial Operations

The Empire District Electric Company

602 Joplin Street

P.O. Box 127

Joplin, MO 64802

mpalmer@empiredistrict.com
Gregory A. Hale

Assistant General Counsel

Joel deJesus, Counsel

National Grid USA Service Co., Inc.

25 Research Drive

Westborough, MA 01582

gregory.hale@us.ngrid.com
joel.dejesus@us.ngrid.com
Paul J. Halas

Senior Vice President and General Counsel

Grid America LLC

Key Tower, 50th Floor—Suite 5000

127 Public Square

Cleveland, OH 44114

paul.halas@us.ngrid.com
Susan L. Hodgson

Manager, Regional Tariff Development

National Grid USA Service Co., Inc.

300 Erie Boulevard West

Syracuse, NY 13202

Sue.Hodgson@us.ngrid.com
Karl Zobrist

Teresa Brown

Blackwell Sanders Peper Martin, LLP

2300 Main Street, Suite 1000

Kansas City, MO 64108

kzobrist@blackwellsanders.com
Stephen G. Kozey

Vice President and General Counsel

Lori Spence

Associate General Counsel

Midwest Independent Transmission

  System Operator, Inc.

701 City Center Drive

Carmel, IN 46032

Ispence@midwestiso.org
/s/James B. Lowery
James B. Lowery

� Without opposition, the Company then asked for a slight modification to that schedule primarily because it only allowed the Company one week to file surrebuttal testimony, and the Commission modified the schedule to set the evidentiary hearings for June 4-6, 2003.


� Participation in the MISO’s market trials does not involve any transfer of functional control of the Company’s systems to the MISO.  The market trials consist of computer simulations of the MISO’s Day 2 Market.


� In this regard, the Company notes that only one other Missouri electric utility is currently seeking approval to participate in an RTO (Aquila, Inc., by application filed only a few days ago on June 20, 2003).  A delay in resolving the Company’s Application by a few months should not affect Aquila’s case insofar as the case just started, and Aquila is not seeking expedited treatment of its application.  The Company does not believe a modest delay in its case would have any detrimental impact on any other Missouri electric utilities either.  


� The Commission noted a similar view in its June 19 Order, indicating that the issues in this case are “complex and broad.”  


� We are fully aware of the provisions of 4 CSR 240-2.110(2)(A) requiring further filings no later than 90 days from June 19, and would contemplate filing a request that the hearings be reset, if and when it appears that settlement will not apparently resolve the case, or for an additional continuance if it appears settlement will bear fruit and if a further continuance would allow a settlement to be concluded.  The Commission’s existing rules therefore provide a mechanism for ensuring that hearings are, if necessary, timely reset.  


� Also, because of the Company’s current rate moratorium, a modest delay should not impact customer rates because the Company’s test period for its next rate case does not start until July 1, 2004.  
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