BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of a Proposed Experimental
)

Regulatory Plan of
)
Case No. EO-2005-0329

Kansas City Power and Light Company

)

SIERRA CLUB AND CONCERNED CITIZENS OF PLATTE COUNTY’S

STATEMENT OF POSITION ON THE ISSUES


Come now Sierra Club (“SC”) and Concerned Citizens of Platte County (“CCPC”) and hereby set out their Statement of Position on the Issues in the above-styled proceeding.  

Issue No. 1

What relief is KCPL and/or the other Signatory Parties to the Stipulation and Agreement in Case No. EO-2005-0329, filed on March 28, 2005, seeking by the filing of the Stipulation and Agreement?

SC and CCPC’s Position:

SC and CCPC believe that KCPL is attempting to circumvent a required hearing by seeking approval of a new plant before it is fully operational.  Normally the Public Service Commission will not be asked to approve a proposed plant technology and a mechanism for accounting for construction costs in a quasi-investigation that lacks the public record and proper notice of a regular Commission investigation.  If the PSC allows KCPL to circumvent this required procedure, other utilities will likewise hold workshops and arrive at stipulations without the required hearings and due process.

Issue No. 2

1.
Has the jurisdiction of the Commission been invoked by KCPL and/or the other Signatory Parties, when no application has been filed by any of the Signatory Parties, no authority, statutory or other, has been cited in the Stipulation And Agreement seeking to invoke the Commission’s jurisdiction, and no statement has been made of the legal significance of an approval of the Stipulation and Agreement by the Commission?  See 4 CSR 240-2.060 and 4 CSR 240-2.80(3).

SC and CCPC’s Position:

SC and CCPC believe the Commission lacks jurisdiction to approve the stipulation and will set out their legal argument on the subject in their brief.

2.
Could KCPL, or any of the other Signatory Parties, cure any flaw in the filing of the Stipulation and Agreement by now filing an application which meets the requirements of Commission rules?

SC and CCPC’s Position:

The Commission rules do not contain a rule concerning an application for the approval of a stipulation that was made pursuant to a noncontested case.

3.
Should the Commission approve the Stipulation and Agreement without KCPL and/or the other Signatory Parties curing any flaw in the filing of the Stipulation and Agreement?

SC and CCPC’s Position:


No.  That would be contrary to law and would establish a terrible precedent.  SC and CCPC will set out their legal argument in the briefs.

Issue No. 3

Is Case No. EO-2005-0329 a “contested case,” and if it is not, has KCPL or any of the other the Signatory Parties to the Stipulation And Agreement invoked the jurisdiction of the Commission by not proceeding in a contested case proceeding?  

SC and CCPC’s Position:

Case No. EO-2005-0329 is not a contested case because it was not commenced pursuant to the filing of an application.  Therefore, KCPL and the signatory parties have not invoked the jurisdiction of the Commission.

Issue No. 4

What would be the legal and precedential effect on the Commission of the Commission approving the Stipulation and Agreement in this case?

SC and CCPC’s Position:

There would be no legal effect as the Commission has no jurisdiction over the matter.  There should be no precedential effect, as there is no legal effect.  However, if there were legal effect, it would set a terrible precedent.  Any utility could go to Jefferson City, hold six months of hearings two or more hours from their customer base, and, in an uncontested and drawn out case, persuade the staff of the PSC that what the utility wants is in the public interest.  It would be virtually impossible for the citizens of the state of Missouri to prove otherwise.

Would the Commission’s approval constitute a determination by the Commission that:

(i) the Stipulation and Agreement is just and reasonable;

SC and CCPC’s Position:

KCPL would try to argue in future actions that the Commission’s approval meant just that.  However, it is no legal authority for the Commission to grant approval.

(ii) the Stipulation and Agreement is among the Signatory Parties and the Commission does not approve any of the contents of the Stipulation and Agreement;

SC and CCPC’s Position:


It would be extremely difficult to explain to the public that the Commission approved the stipulation but not the contents of it.

(iii) the Commission acknowledges the Agreement is among Signatory Parties and the Commission does not approve any of the contents of the Stipulation and Agreement; or

SC and CCPC’s Position:


It would be virtually impossible to make that distinction in law or fact.


(iv)
the Stipulation and Agreement is in the public interest? 

SC and CCPC’s Position:

There is no authority for the Commission to make that determination.

Issue No. 5

1.
Is the Stipulation and Agreement a contract among the Signatory Parties and what is its legal effect before and on the Commission; e.g., does the Commission have the authority to approve a contract among the Signatory Parties which binds the parties to specific regulatory action to which the Commission cannot be bound?  See State ex rel. Capital City Water Company v. Public Serv. Comm’n, 850 S.W.2d 903, 911 (Mo.App. 1993); Union Electric Company v. Public Serv. Comm’n, 136 S.W.3d 146 (Mo.App. 2004); Paragraph III.B.10.g. at pages 53-54 of the Stipulation and Agreement.

SC and CCPC’s Position:


It appears that KCPL certainly intends the stipulation to be a contract. SC and CCPC will set out their legal argument on the subject in their brief

2.
Is it within the Commission’s statutory authority to approve this Stipulation and Agreement for an “Experimental Regulatory Plan” for the construction of electric plant, such as Iatan 2? 

SC and CCPC’s Position:


No.  There is no statutory authority for the Commission’s approval of the stipulation.

Issue No. 6

1.
Can facts and information that the Signatory Parties have agreed were presented to them in Case No. EW-2004-0596, a non-contested case outside of the record in this case, and not presented to the Commission, be considered by the Commission in Case No. EO-2005-0329 as competent and substantial evidence as to whether the Commission should approve the Stipulation and Agreement?

SC and CCPC’s Position:


No.  There was no record made of those proceedings and they were not made pursuant to a contested proceeding.

2.
Are conclusions of the Signatory Parties in the Stipulation and Agreement regarding matters these parties considered in Case No. EW-2004-0596, a non-contested case outside of the record in the present case, competent and substantial evidence which the Commission may consider in support of the Stipulation and Agreement filed in this case?

SC and CCPC’s Position:

No.  That was an uncontested case.  The conclusions were based upon evidence and testimony which was not subject to cross-examination.

3.
Must the evidence that the Commission consider in support of the Stipulation and Agreement be limited to competent and substantial evidence presented at the hearing, or otherwise, in the record in this case, Case No. EO-2005-0329?

SC and CCPC’s Position:

Yes.  That is the only way that due process could be met.  However, the Commission lacks jurisdiction to approve a stipulation that was not filed after an application and contested case was heard.

4.
Are the various components of the Stipulation And Agreement, such as the provision for additional amortizations, supported by competent and substantial evidence in Case No. EO-2005-0329?

SC and CCPC’s Position:

No.

5. KCPL has filed direct testimony and schedules in Case No. EO-2005-0329 and an evidentiary hearing has been scheduled for June 6-8, 2005.  May this testimony and the evidentiary hearing scheduled for June 6-8, 2005 provide competent and substantial evidence for the Commission to approve the Stipulation and Agreement filed on March 28, 2005?  

See Section 536.070 RSMo and 4 CSR 240-2.130; State ex rel. Fischer v. Missouri Public Service Commission, 645 S.W.2d 39 (Mo. App. 1982).

SC and CCPC’s Position:


No.

Issue No. 7


1.
Do the various provisions of the Stipulation and Agreement, such as those relating to the prudency of various KCPL decisions concerning the construction of Iatan 2, place on ratepayers some of the risk that KCPL has the obligation to assume due to its assumption of the obligation to provide electric service as a public utility;  if the Stipulation and Agreement does shift such risk, what would be the effect of the Commission approving such Stipulation And Agreement; and does the Commission have the authority to approve such a Stipulation and Agreement?  See Capital City Water Company v. Public Serv. Comm’n, 850 S.W.2d 903, 911 (Mo.App. 1993); Sections 393.130 and 393.170 and State ex rel. Missouri Power & Light Co. v. Public Serv. Comm’n, 669 S.W.2d 941, 947 (Mo.App. 1984).  

SC and CCPC’s Position:


The stipulation places on ratepayers the risk of paying for an imprudently built plant.  KCPL has an obligation to provide electric service through prudent operations that are in the public interest.  By approving the stipulation, the Commission would be shifting the risk of an imprudently built plant that is not in the public interest onto the ratepayers.  The commission lacks the authority to approve the stipulation for several reasons:  1)  the facts underlying it were established pursuant to an uncontested case; 2)  there is no statutory or legal authority for the Commission to approve it; and 3)  a new coal-fired power plant is not in the public interest.

Issue No. 8

1.
Are additional amortizations to maintain financial ratios provided for in Section III B.1. I, page 18 of the Stipulation and Agreement, supported in the record before the Commission, and whether it is lawful for the Commission to allow an amortization expense that is unsupported by any cost to be amortized in the case?  

SC and CCPC’s Position:


It is not lawful for the Commission to allow an amortization expense that is unsupported by any cost to be amortized in this case.

2.
Does Section 393.135 RSMo prohibit the additional amortizations to maintain financial ratios provided for in Section III B.1. I, page 18 of the Stipulation and Agreement, which permits additional amortizations in the event of revenue shortfalls that would cause KCPL’s bond rating to fall below investment grade?

SC and CCPC’s Position:


Yes.

3.
Do the additional amortizations provided for in the Stipulation and Agreement cause present ratepayers to pay higher rates and future ratepayers to pay lower rates, causing an intergenerational subsidy which may result in undue discrimination?  

SC and CCPC’s Position:


Yes.

4.
Is it proper or sound regulatory policy for the Commission to approve such additional amortizations, and on what basis? 

SC and CCPC’s Position:


No.

Issue No. 9

Does Section IIIB.1.o of the Stipulation and Agreement, respecting the Resource Plan modification process, place the Commission, the Commission Staff or the other KCPL non-signatory parties in the position of managing or being requested to manage KCPL; and if it does so,  does it do so contrary to statute or case law?  See State ex rel. Kansas City Transit , Inc. v. Public Serv. Comm’n, 406 S.W.2d 5, 11 (Mo. banc 1966); Re Union Electric Co., Case No. EA-79-119, 24 Mo.P.S.C.(N.S.) 72 (1980).

SC and CCPC’s Position:


Yes; and this is contrary to statute and case law.

Issue No. 10

Is it proper and lawful for the Commission to approve the Stipulation and Agreement which itself involves terms and conditions regarding the construction of utility generation and environmental enhancements in the future?  State ex rel. Harline v. Public Serv. Comm’n, 343 S.W.2d 177 (Mo.App. 1960); Re Union Electric Co., Case No. EA-79-119, 24 Mo.P.S.C.(N.S.) 72 (1980).

SC and CCPC’s Position:


It is not proper for the Commission to approve the stipulation for many reasons including this one.

Issue No. 11

1.
What effect would Commission approval of the Stipulation and Agreement have on any of the future rate cases scheduled to be filed by KCPL beginning in 2006 as contained in the Stipulation and Agreement? 

SC and CCPC’s Position:


It would have a detrimental effect in that it would set in place a series of events allowing KCPL to have abbreviated hearings when it seeks rate increases, as the need for the increases will have already purportedly been established by the stipulation.

2.
Can the Commission in this case make any findings which would bind it, customers of KCPL, the Staff, the Public Counsel or any other affected entity in ratemaking treatment of any issues necessary to arrive at the determination of just and reasonable rates in future rate cases?

See State ex rel. AG Processing, Inc. v. Public Serv. Comm’n, 120 S.W.3d 732, 736 (Mo. banc 2003).

SC and CCPC’s Position:


No.

Issue No.12

In asking the Commission to approve the Stipulation and Agreement, are the Signatory Parties asking that:


(i)
the Commission agree that the construction of Iatan 2 and the environmental enhancements, i.e., these proposed additions to infrastructure, are prudent and in the public interest?

SC and CCPC’s Position:

It appears to be so, and that is one reason SC and CCPC object to the stipulation.


(ii)
the Commission find that the entire Stipulation and Agreement is just and reasonable?

SC and CCPC’s Position:

It appears to be so, and that is one reason SC and CCPC object to the stipulation.


(iii)
the Commission approve the Stipulation and Agreement among the Signatory Parties without approving any of the specific contents of the Stipulation and Agreement?

SC and CCPC’s Position:

KCPL appears to be asking the Commission to approve the contents of the stipulation.

Issue No. 13

The suspension period agreed to in Case No. EO-99-365 for the Commission’s Chapter 22 resource planning rules (4 CSR 240-22.010 to 4 CSR 240.080) for each electrical corporation is scheduled to end.  As a result, each electrical corporation will again be required by Chapter 22 to file consistent with the requirements of Chapter 22.  KCPL is scheduled to file by July 5, 2006.  KCPL may request that the Commission again suspend Chapter 22 as it applies to it or may request variances from specific provisions of Chapter 22.  Should the Commission suspend hearings in this case and its consideration of the Stipulation and Agreement until after KCPL has complied with the required Commission Rule Chapter 22 filing to be made by KCPL on July 5, 2006?

SC and CCPC’s Position:


Yes.  That would provide all parties with much needed critical information.

Issue No. 14

If Senate Bill 179 (S.B. 179) becomes law, what is the effect, if any, of S.B. 179 on Case No. EO-2005-0329?

SC and CCPC’s Position:

SB 179 will make it easier for utilities to shift costs to customers when fuel prices increase.  This stipulation is likely to make it easier for KCPL to shift the costs of an unnecessary coal-fired power plant to customers.  The cumulative effect is not in the public interest.

Issue No. 15

Does KCPL need additional generation capacity by 2010 to serve native system load or is KCPL seeking to build Iatan 2 in order to make off system sales?

SC and CCPC’s Position:

KCPL does not need additional generation capacity by 2010 to serve native system load.  SC and CCPC believe KCPL will be unable to use the majority of new capacity provided by Iatan 2 to serve regulated customers and will be required to make off-system sales in the years immediately following completion of Iatan 2 in order to avoid economic harm.  We are concerned that this will amount to placing the increased cost of Iatan 2 on the regulated ratepayers, while allowing KCPL to sell power from older fully amortized plants at a more competitive price

Issue No. 16

What is the applicable definition of the standard “in the public interest” respecting Commission consideration of whether to grant approval of the Stipulation and Agreement; e.g., who is the “public” that is to be considered and what is the scope of the “public interest” to be considered by the Commission?

SC and CCPC’s Position:


Because there is no legal authority for the Commission to approve a stipulation established pursuant to an uncontested case, there is no applicable definition of “in the public interest.”

Issue No. 17

If KCPL needs additional generation capacity by 2010, does KCPL have an appropriate alternative to its generation needs for 2010, and a reasonable period of time thereafter, which does not require the construction of additional generation capacity?

SC and CCPC’s Position:


Yes.  KCPL could implement energy saving measures and the Commission could reward KCPL financially for so doing because these measures would save ratepayers an enormous amount of money..

If KCPL needs additional generation capacity by 2010, and a reasonable period of time thereafter, is there an alternative to the technology that will be used for Iatan 2, such as integrated gasification combined cycle (IGCC), that would be prudent and in the public interest for KCPL to use?  

SC and CCPC’s Position:


Yes.  IGCC has become cheaper and would be prudent and in the public interest to use.  KCPL can also embrace Combined Heat and Power on a larger scale.

Issue No. 18

If KCPL needs additional generation capacity by 2010, does KCPL have an appropriate alternative to its generation needs for 2010, and a reasonable period of time thereafter, that is less costly in direct costs than Iatan 2,  and is KCPL required by statute or case law to choose the alternative that is the least costly in direct costs, e.g., is any alternative chosen by KCPL, other than the alternative that has the least cost in direct costs, imprudent and/or not in the public interest?

SC and CCPC’s Position:

Sierra Club and Concerned Citizens will present alternatives which are cheaper, more reliable, environmentally cleaner and a more timely fit with the needs of KCPL.   The costs of the efficiency programs should be regarded as a baseline against which excessive costs of another plan should be compared.  Federal law would likely prevent a future rate case from withholding the entire difference in cost from KCPL, should Iatan 2 be built, because case law establishes that a utility may not be forced to operate with less than full cost of service, but KCPL’s entire rate of return or earnings on cost of service would be fairly subject to reduction.  KCPL can indefinitely defer the need for any new capacity addition by developing a sufficiently well funded end-use electric efficiency program.  We would support a more complex strategy that includes additional windpower to that proposed in the Stipulation, a substantial increase in reliance on Combined Heat and Power, and any generational efficiency KCPL cares to identify and implement.
Should KCPL’s analysis consider potential new environmental regulations, such as a CO2 tax, and has KCPL appropriately considered in its analysis potential new environmental regulations? 

SC and CCPC’s Position:

KCPL’s analysis should consider potential new regulations in light of their impact on the economic stability of the company.  Sierra Club and CCPC would like KCPL and the MPSC to consider the seriousness of climate change as a factor, and believe that it is prudent and in the public interest for them to do so.  KCPL should consider future CO2 regulation in its proposed plan to build Iatan 2.

Issue No. 19

If KCPL needs additional generation capacity by 2010, does KCPL have an appropriate alternative to its generation needs for 2010, and a reasonable period of time thereafter, that has less of an environmental effect than Iatan 2, and is KCPL required by statute or case law to choose the alternative that has the least environmental effect, e.g., is any alternative chosen by KCPL, other than the alternative that has the least environmental effect, imprudent and/or not in the public interest?

SC and CCPC’s Position:

The most economically prudent alternative to Iatan 2 is also the most environmentally prudent alternative.  Furthermore, it is in the public interest to consider environmental effects.

Issue No. 20

If KCPL needs additional generation capacity by 2010, does KCPL have an appropriate alternative to its generation needs for 2010, and a reasonable period of time thereafter, that has less of a human health effect than Iatan 2, and is KCPL required by statute or case law to choose the alternative that has the least human health effect, e.g., is any alternative chosen by KCPL, other than the alternative that has the least human health effect, imprudent and/or not in the public interest?

SC and CCPC’s Position:


Yes. The most economically and environmentally prudent alternative to Iatan 2 is also the most prudent alternative in respect to human health.  
Issue No. 21

If an electrical corporation has a certificate of convenience and necessity to construct electric plant or the electric plant is to be constructed in the certificated service area of the electric utility and the electrical corporation has received all necessary environmental and health related permits to construct and operate the electric plant, does the Commission have jurisdiction to consider the environmental and health related issues raised by any party opposed to the construction of the electric plant?

SC and CCPC’s Position:

Yes, because it is not in the public interest nor is it prudent to construct a new coal-fired power plant.  The Commission is charged with ensuring prudence and public benefit, which should include consideration of environmental and health-related impacts. Our primary observations about environmental and health impacts of KCPL’s proposed Iatan 2 are intended to reinforce our objections to the plant on economic grounds, since we are clearly identifying alternatives which cost less as well as pollute less and impair human health less.

Issue No. 22

Is KCP’s proposed experimental regulatory plan reasonable and consistent with KCPL’s current marketing practices?

SC and CCPC’s Position:


No.  If the Commission wishes to style KCPL’s proposed Stipulation an “experimental regulatory plan” it is entirely deficient, in that there is no regulatory oversight that conforms to the normal processes which include adequate notice of the issues to be determined, a full public record, and a regulatory determination.  SC and CCPC have no opinion as to whether the Stipulation conforms with KCPL’s marketing practices.
/s/Kathleen G. Henry

Kathleen G. Henry (Mo. Bar No. 39504)

Bruce A. Morrison (Mo. Bar No. 38359)

Great Rivers Environmental Law Center

705 Olive Street, Suite. 614

St. Louis, Missouri 63101

(314) 231-4181

(314) 231-4184 (facsimile)

khenry@greatriverslaw.org
Attorneys for Sierra Club and

Concerned Citizens of Platte County
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