
In the matter of the application of
Strategic Energy L.L.C. for
Certification as a seller of energy
Services in the State of Missouri
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APPLICANT IS :

X

BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

APPLICATION FOR CERTIFICATION AS A
SELLER OF ENERGY SERVICES
IN THE STATE OF MISSOURI

Individual Doing Business Under Own Name

Partnership (Attach copy of partnership agreement)

GO- aooo-IP39

FILED
APR 11 2000

Individual Doing Business Under Fictitious Name (Attach a copy ofregistration of fictitious name with
Secretary of State)

Corporation (Attach certified copy o£Articles of Incorporation and Certificate of Incorporation)

Missouri Publicservice Commission

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

APPLICATION MUST BE SIGNED AND NOTARIZED TO BE PROCESSED. IF APPLICANT IS A
PARTNERSIHP OR CORPORATION, APPLICATION MUST BE SIGNED BYAN AUTHORIZED MEMBER
OR CORPORATE OFFICER AND NOTARIZED .

Missouri Public Service Commission
P.O . Box 360
Jefferson City, MO 65102
(Original and 9 copies)

-IMPORTANT-

APPLICATION SHOULD BE MAILED TO BOTH:

Office of the Public Counsel
P.O . Box 7800
Jefferson City, MO 65102
(One copy)

Strategic Energy L.L.C .
NAME OF APPLICANT

April 10,
DATE OF

2000
APPLICATION

Address ofPrincipal Place of Business
If the Commission
about this

or Staffhas questions
Application, they should contact:

Street : Two Gateway Center, 9" Floor Name : Hans Rottmann,
Portfolio Manager, Natural Gas

City Pittsburgh Address : Two Gateway Center, 9~ Flr
State : Pennsylvania Pittsburgh, PA 15222-1425
Phone : (412) 394-5600 Phone : (412) 394-6406



Applicant requests the Com

SIGN HERE:

PRINT NAME:

STATE OF PENNSYLVANIA

	

)
ss

COUNTY OF ALLEGHENY

	

)
RiCRQfd . .

	

Ni(-

	

presAeNT 4 C GC'
Comes now before me ~y~r and states that he is the

of Strategic Energy L.L.C., applicant herein, and further states that the information contained in
this Application is accurate to the best of his knowledge and belief.

Subscribed and sworn to before me this /0
Notarial Seal

AonneL. Freund, Notwy Public
Pittsburgh ; Allegharry County

My Commission Expires Jan. 12, 2004 1
Member, PennsyKanlaAssodellotlof Nowies

energy seller in the State of Missouri .

RESIDENT & CHIEF EXECUTIVE OFFICER

A r"I
day of

	

, 2000.

otary Public)

My Commission Expires: 1/12104



BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

AGREEMENT OF APPLICANT FOR CERTIFICATION AS AN ENERGY SELLER

No person, other than a distributor or a political subdivision operating within its territorial limits,
shall provide energy services in a political subdivision which has business license taxes in effect
pursuant to section 66 .300, 71 .610, 92.045, 94110, or 94.360 RSMo, on persons who sell energy
service unless the person is certified by the commission as a seller and files its agreement with
the commission to pay to the political subdivision all applicable business license taxes. All retail
sales of energy shall be made by a distributor, seller or a political subdivision operating within its
territorial limits . No distributor or political subdivision shall provide energy services to any
person on behalf of any seller unless the seller has been certified as a seller and filed its
agreement with the commission to pay all applicable business license taxes and the commission
has furnished such distributor or political subdivision with evidence of such certification .

The applicant agrees to the following statutory conditions .

SIGN HERE:

(1) Applicant agrees to pay business licenses taxes, franchise fees or PILOTS as
required pursuant to section 339 .299 RSMo .

(2) Applicant waives its right to challenge the validity of the agreement.

(3) Applicant waives its right to the refund of amounts paid pursuant to the agreement .

(4) Applicant will make its books and records available to the Commission and political
subdivision for review .

PRINT NAME HERE:

ADDRESS :

	

Two Gateway Center, 9th Floor
Pittsburgh, PA 15222-1425

PHONE:

	

(412) 394-5600

sident & Chief Executive Officer



BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

LIST OF POLITICAL SUBDIVISIONS IN WHICH
STRATEGIC ENERGY L.L.C. PROVIDES ENERGY SERVICES

Attached are tariff sheets listing all communities in the Missouri Gas Energy territory that
Strategic Energy L.L.C. ("SEL") anticipates possibly providing energy services . Due to the fact
that SEL is not currently selling energy in Missouri as of the date of this application, we would
like to put all communities in the Missouri Gas Energy territory on notice that if we do sell
energy in their community, SEL will be responsible to that community for all applicable business
license taxes.

See Attachment A

(Use additional pages, if necessary)
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SHEET No.-3

Missouri Gas Energy,
a Division of Southern Union Company

	

For

	

All Missouri

	

~44 El-F
INDEX OF COMMUNITIES SERVED

'

DATE OF ISSUE January

	

7

	

1994

	

DATE EFFECTIVE

	

February

	

1

	

1994
month day year

	

month day year

ISSUED BY

	

Vice President Rates and Regulatory Affairs
F. Jay Cummings

Urban Areas

Alba Alma Anderson
Armstrong Ash Grove Aurora
Avondale Baldwin Park Bates City
Belton Billings Blackburn
Blue Springs Buckner Butterfield

Camden Point Cameron Carl Junction
Carrollton Carterville Carthage
Cassville Centerview Clarksburg
Claycomo Cleveland Clever
Concordia Corder Crane

Dearborn Diamond Drexel
Duenweg East Lynne Edgerton
El Dorado Springs Emma Excelsior Springs
Exeter Fayette Fort Crowder
Freeman Freistatt Garden City

Gladstone Glenaire Golden City
Goodman Gower Grain Valley
Grandview Grayson Greenfield
Greenwood Harrisonville Higginsville
Holden Holt Houstonia

Houston Lake Hugesville Independence
Irwin Jasper Jerico Springs
Joplin Kansas City Kearney E; I) F
Kingsville Knob Noster Lake Lotawan4
Lakeside Lake Tapawingo Lake Waukomiis

1 iS7
Lake Winnebago Lamar 9 4 - 4 h
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Lee's Summit
Lone Jack
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No. Kansas City
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Vice President Rates and Regulatory Affairs

1994
year

Urban Areas (continued)

Lamar Heights LaMonte
Lathrop Lawson
Liberty Lockwood
Marionville Monett
Mt. Leonard Mt. Vernon

Neosho New Market
Noel Norborne
Northmoor North Noel
Oaks Oak View
Oakwood Manor Oakwood Park

Osborn Ozark
Parkville Peculiar
Pilot Grove Pineville
Pleasant Hill Pleasant Valley
Prosperity Purcell

Randolph Raymore
Redings Mill Republic
Saginaw St . Joseph
Savannah Seneca
Slater Smithfield
Southwest City Spring Valley
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INDEX OF COMMUNITIES SERVED

Sugar Creek
Trimble
Walnut Grove
Weatherby Lake
Willard

Barton County
Cass County
Clay County
Dade County
Henry County

Jasper County
Lawrence County
Newton County
Ray County
Vernon County
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Vice President Rates and Reoulatorv Affairs

Urban Areas (continued)

Stockton Stone's Corner
Sweet Springs Tipton
Turney Verona
Warrensburg Waverly
Webb City Wentworth

Windsor Woods Heights

Rural & Suburban Areas

Andrew County Barry County
Buchanan County Carroll County
Cedar County Christian County
Clinton County Cooper County
DeKalb County Greene County

Howard County Jackson County
Johnson County Lafayette County
McDonald County Moniteau County
Pettis County Platte County
Saline County Stone County
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FROM

	

i.3

PFR 05 '00 12 " 40

using in .Missouri the name
STRATEGIC ENERGY, L.L .C .

ENERGY, L .L .C .

Rebecca McDowell Cook
Secretary of State

CERTIFICATE OF REGISTRATION
FOREIGN LIMITED LIABILITY COMPANY

IN TESTIMONY WHEREOF,

	

I have set my
hand and imprinted the GREAT SEAL of
the State of Missouri, on this, the
30th day of MARCH, 2000 .

and existing under the laws of the state of DELAWARE
has filed with this state its application for registration and
WHEREAS this application for registration conforms to the
Missouri Limited Liability Company Act ;

NOW, THEREFORE, I, REBECCA MCDOWELL COOK, Secretary of State,
State of Missouri, by virtue of authority vested in me by law,
do certify and declare that on the 30th day of MARCH, 2000,
the above Foreign Limited Liability Company is duly authorized
to transact business in the state of Missouri
and is entitled to any rights granted
Limited Liability companies .

	

-

	

_E THB

PPGE.03
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FROM

	

P.4

(1) The mine of the foreign limited liability company is .

Strategic Ener~. L .L .C .

Application for Registration of a Foreign
Limited Liability Company

(Submitin duplicate With r<gietnaon fee of $105.00)

(2) The tame under which the foreign limned liabilitycompany will condmt business in Mustmi is (must contain 'limited company, "limited
liability company'. `LC' . "LLC".'L.C.', or 'L.L .C.) (must be flld n,x if dilferem from name in line (q):

(3) The fucibm limned lubiliry cmtfuny was formed under The uws of D'Jaware

	

MO.date o!
(suteorjurindiaian)

September 24, 1998

(4) The purpasc of the (omign limited liability cmpmy or the general charamcr of the dainess it pmpmee an transact in thu slate a.
To aggregate electrical rewil load for the purpose ofcompering as an altcmfive supplier in stales that have electric choice .

(5) The name and address at the limited lisailiry company's registered agent in Missouri u ((his line mill? be completed and mcludc a irmi
address):
C T Corporation System, 120 South Central Avenue, Clayton, Mo., 63105
Name

	

Address

. and is to dissolve an January 1 . 2049

Ys,e tecmraryoJAore lrupplemdadanrJorrerrice u/pit+dess ifrbejoreign limited lwbiliryan OanY7ih ro nnfnmin aadlnnadagenr . O'sdar Ja(lurt ro mrinrain
rati.vasd ueenraonniarndrvundua canal rM mrirrmrion oJNeJnraign flmired liabilirycompany.

(6) The address of the registmd aflice in tie jurisdiction organized

	

u sane inquired, then the principal offer address of the ibreigr limited
liabilitycompany is :

12090range Street. Wilmington, DE 19801

In affirmallojviheredt. ft factsstated above are true.

APR 06 '00 1240

STATE OF MISSOURI

Rebecca McDowell Cook, Secretary of State

P.O . Box 118, Jefferson City, MO 65102

Corporation Division

i
/~

~a4,
GE71 ;

(mamhid.mymr or a.em)

(7) Fortax pupaee` i/the limnA liability companyc=ukmd a eoipaation?

	

yes

	

Xno

alyisrmZp

:i 0 2000

PAGE . 04

AWtosized signature (please sign and prim name)
D ..is

Amhamed sigmnae (please sign and print tame)

Authorized sigruore (please sign andprim name)



LIMITED LIABILITY COMPANY AGREEMENT

OF

STRATEGIC ENERGY, L .L.C.

A

DELAWARE LIMITED LIABILITY COMPANY

DATED OCTOBER 22, 1998
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LIMITED LIABILITY COMPANYAGREEMENT

OF

STRATEGIC ENERGY, L.L.C .

THIS LMTEDLIABILITY CONIPAINY AGREEMENT ("LLC Agreement"), is made and
entered into this -_ day of September. 1993, by SE Holdings, L.L.C ., a Delaware limited liability
company ("Holdings" or the "Member").

WHEREAS, the Member desires to organize a limited liability company governed by the
Delaware Limited Liability Company Act (the "Delaware Act") :

NOW, THEREFORE, in consideration of the mutual covenants and benefits set forth below,
and other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the Member agrees as follows :

SELLLC

ARTICLE 1
THE LMITED LIABILITY COMPANY

1 .1

	

Formation of Limited Liability Company. The Certificate of Formation of Strategic
Energy, L.L.C . (the "Company") was filed in the office of the Secretary of State of Delaware
pursuant to the Delaware Act on the 34th day of September, 1998 and is hereby ratified by the
Member.

1 .3

	

Registered Office and .Agent . The address of the Company's registered office in the
State of Delaware is located at 1013 Centre Road, Wilmington, Delaware 19805, or any other or
additional place or places as the Members may determine from time to time, and the registered agent
at such office is The Corporation Service Company.

In the event the registered agent ceases to act as such for any reason or the registered office
shall change, the Management Committee shall promptly designate a replacement registered agent
or registered office as the case may be, and make the appropriate filings with the secretary of state .
If the Management Committee shall fail to designate a replacement registered agent or registered
office, as the case may be, then any one Member may designate a replacement registered agent or
registered office and make the appropriate filings in the Office of the Secretary of State of Delaware .

1 .3

	

Purpose. The purpose and business of the Company shall be (i) to engage in the
business of designing and installing energy efficient lighting systems and equipment in existing
facilities, including commercial, industrial, retail, health care, muni-ipal, governmental or school
district facilities, (ii) to provide energy management services and energy audits, including consulting,
contracting for installation of equipment and/or energy efficient measures, energy control devices,
maintenance of energy related equipment and energy usage monitoring services, (iii) to provide



power supply coordination services, direct power and gas, and competitive power purchasing
strategies to commercial and industrial customers, and (iv) to invest in business ventures which
undertake such activities, and to do all other things which are reasonably incidental to the foregoing .
The Company may transact any or all other lawful business for which a limited liability company
may be organized under the Delaware Act upon the affirmative vote or consent of all of the Members
of the Company specifically authorizing any such other lawful business .

1 .4

	

Principal Place of Business. The principal place of business of the Company shall be
Two Gateway Center, Ninth Floor, Pittsburgh, Pennsylvania 15220, or at such other place or places
within or without the State of Delaware as the Management Committee may designate from time to
time .

1 .5

	

Property . All assets, including real and personal property owned and held by the
Company shall be ownedby the Company in the name of the Company and no Member or Economic
Interest Owner shall have any ownership interest in such property in its individual name or right.
Each Member's or Economic Interest Owner's interest in the Company shall be personal property
for all purposes . Any deed, bill of sale, mortgage, lease, contract of sale or other instrument
purporting to convey or encumber any interest in the property of the Company shall be signed only
as authorized by the affirmative vote or consent of all of the Members.

1 .6

	

No State Law Partnership The Members have formed the Company under the
Delaware Act, and intend that the Company shall not be a partnership (including, without limitation,
a limited partnership) orjoint venture, that no Member shall be a partner of, or ajoint venturer with,
any other Member for any purpose, other than for United States federal and state tax purposes, and
that this Agreement shall not be construed to suggest otherwise .

1 .7

	

Limited Authority of Members . No Member shall have any authority to bind the
Company as to any matter except as expressly provided herein .

ARTICLE 2
DEFINITIONS

2.1

	

Definitions. As used in this LLC Agreement:

(a)

	

"Adiusted Capital Account Balance" means the balance (be it positive or
negative) which would be obtained by adding to a Member's or Economic Interest Owner's Capital
Account balance such Member's or Economic Interest Owner's share of the "Company Minimum
Gain" and "Member Nonrecourse Debt Minimum Gain."

(b)

	

"Affiliate" means, when used with reference to a specified Person, (i) any
Person directly or indirectly controlling, controlled by or under common control with such specified
Person, (ii) any Person owning or controlling 10 percent or more of the outstanding voting securities
of such specified Person, and (iii) any officer, director or partner of such specified Person or of any
Person specified in (i) or (ii) above. The term "Affiliate" shall not include any Person providing
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legal, accounting or other professional services to the Company solely on account of providing such
services .

(c)

	

"Capital Account" means, with respect to any Member or Economic Interest
Owner, the Capital Account maintained for such Person in accordance with the following provisions :

(i)

	

To each Person's Capital Account there shall be credited such
Member's or Economic Interest Owner's Capital Contributions, such Member's or Economic Interest
Owner's distributive share of Net Profits and any items in the nature of income or gain which are
specially allocated pursuant to Section 7 hereof, and the amount of any Company liabilities assumed
by such Member or Economic Interest Owner or which are secured by any Property distributed to
such Member or Economic Interest Owner.

(ii)

	

To each Member's or Economic Interest Owner's Capital Account
there shall be debited the amount of cash and the Gross Asset Value of any Property distributed to
such Member or Economic Interest Owner pursuant to any provision of this LLC Agreement, such
Member's or Economic Interest Owner's distributive share of Net Losses and any items in the nature
of expenses or losses which are specially allocated pursuant to Section 7 hereof, and the amount of
any liabilities of such Member or Economic Interest Owner assumed by the Company or which are
secured by any property contributed by such Member or Economic Interest Owner to the Company.

(iii)

	

In the event any interest in the Company is transferred in accordance
with the terms of this LLC Agreement, the transferee shall succeed to the Capital Account of the
transferor to the extent it relates to the transferred interest .

(iv)

	

In determining the amount of any liability for purposes of Sections
2 .1(c)(i) and 2.1(c)(ii) hereof, there shall be taken into account Code Section 752(c) and any other
applicable provisions of the Code and Regulations .

The foregoing provisions and the other provisions of this LLC Agreement relating to the
maintenance of Capital Accounts are intended to comply with Regulations Section 1 .704-1(b), and
shall be interpreted and applied in a manner consistent with such Regulations. In the event the
Management Committee shall determine that it is prudent to modify the manner in which the Capital
Accounts, or any debits or credits thereto (including, without limitation, debits or credits relating to
liabilities which are secured by contributed or distributed property or which are assumed by the
Company or the Members and Economic Interest Owners), are computed in order to comply with
such Regulations, such modification shall be made, provided that is not likely to have a material
effect on the amounts distributable to any Member or Economic Interest Owner. Adjustments and
modifications also shall be made as are necessary or appropriate to maintain equality between the
Capital Accounts of the Members and Economic Interest Owners and the amount of Company
capital reflected on the Company's balance sheet, as computed for book purposes in accordance with
Regulations Section 1 .704-1(b)(2)(iv)(g) .
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(d)

	

"Capital Contribution" or "Capital Contributions " means, with respect to any
Member or Economic Interest Owner, the amount of money and the Gross Asset Value of any
property (other than money) contributed to the Company with respect to the Percentage Interest held
by such Member or Economic Interest Owner pursuant to the terms of this LLC Agreement . The
initial Capital Contributions of the Members are set forth on Exhibit A hereto, which is incorporated
herein by this reference.

(e)

	

"Code" shall mean the Internal Revenue Code of 1986, as amended from time
to time (or any corresponding provisions of succeeding law) .

(f)

	

"Company Minimum Gain " has the meaning set forth in Regulations Sections
1 .704-2(b)(2) and 1 .704-2(d) .

(a)

	

"Depreciation " means, for each fiscal year, an amount equal to the
depreciation, amortization, or other cost recovery deduction allowable under the Code with respect
to an asset for such fiscal year, except that (i) with respect to any asset whose Gross Asset Value
differs from its adjusted tax basis for federal tax purposes and which difference is being eliminated
by use of the "remedial method" defined by Section 1 .704-3(d) of the Regulations, Depreciation for
such fiscal year shall be the amount of book basis recovered for such fiscal year under the rules
prescribed by Section 1 .704-3(d)(2) of the Regulations, and (ii) with respect to any other asset whose
Gross Asset Value differs from its adjusted tax basis for federal income tax purposes at the
beginning of such fiscal year, Depreciation shall be an amount which bears the same ratio to such
beginning Gross Asset Value as the federal income tax depreciation, amortization . or other cost
recovery deduction for such fiscal year bears to such beginning adjusted tax basis; provided,
however, that if the adjusted tax basis for federal income tax purposes of an asset at the beginning
of such fiscal year is zero, Depreciation shall be determined with reference to such beginning Gross
Asset Value using any reasonable method selected by the Management Committee.

(h)

	

"Economic Interest " shall mean the ownership interest of a Person in the
Company's Net Profits, Net Losses and the distribution of Net Profits and/or the Company's assets
pursuant to this LLC Agreement and the Delaware Act, but shall not include any right to vote on,
consent to or otherwise participate in any decision of the Members in the management of the
Company, nor any right to appoint a representative of the Management Committee.

(i)

	

"Economic Interest Owner" shall mean any Person who owns an Economic
Interest, but is not a Member.

(j)

	

"Gross Asset Value " means, with respect to any asset, the asset's adjusted
basis for federal income tax purposes (reduced by the amount of any liabilities that are liens on such
asset), except as follows :

(i)

	

The initial Gross Asset Value of any asset contributed by a Member
or Economic Interest Owner to the Company shall be the gross fair market value of such asset, as

SELLLC iv



determined by the contributing Member or Economic Interest Owner and all of the remaining
Members;

(ii)

	

The Gross Asset Values of all Company assets shall be adjusted to
equal their respective gross fair market values . as determined by the Management Committee, as of
the following times : (A) the acquisition of an additional interest in the Company by any new or
existing Member or Economic Interest Owner in exchange for more than a de minimis Capital
Contribution ; (B) the distribution by the Company to a Member or Economic Interest Owner of more
than a de minimis amount of property as consideration for an interest in the Company; and (c) the
liquidation of the Company within the meaning of Regulations Section 1 .704-1(b)(2)(ii)(g) ;

(iii)

	

The Gross Asset Value of any Company asset distributed to any
Member or Economic Interest Owner shall be adjusted to equal the gross fair market value of such
asset on the date of distribution as determined by the distributee and the Management Committee ;

(iv)

	

The Gross Asset Values of Company assets shall be increased (or
decreased) to reflect any adjustments to the adjusted basis of such assets pursuant to Code Section
734(b) or Code Section 743(b), but only to the extent that such adjustments are taken into account
in determining Capital Accounts pursuant to Regulations Section 1 .704-1(b)(2)(iv)(m) and Sections
2.1(g) and 7.3(e) hereof; provided. however, that Gross Asset Values shall not be adjusted pursuant
to this Section 2.10)(iv) to the extent the Management Committee determine that an adjustment
pursuant to Section 2 .1(j)(ii) hereof is necessary or appropriate in connection with a transaction that
would otherwise result in an adjustment pursuant to this Section 2 .1(j)(iv).

If the Gross Asset Value of an asset has been determined or adjusted pursuant to Section
2.10)(i), Section 2 .1(j)(ii), or Section 2.1(j)(iv) hereof, such Gross Asset Value shall thereafter be
adjusted by the Depreciation taken into account with respect to such asset for purposes of computing
Net Profits and Net Losses .

(k)

	

"Internal Rate of Return " has the meaning set forth in Section 8 .1 .

(l)

	

" Majority in Interest " shall mean fifty-one percent (51%) or more of the
Percentage Interests held by the Members determined pursuant to an affirmative vote or consent of
the Members at the time the Majority in Interest provision applies .

(m)

	

"Management Committee" shall mean the committee of the Company,
appointed by the Members and established pursuant to Article 3 of this LLC Agreement.

(n)

	

"Member" shall mean any person executing this LLC Agreement from time
to time and as otherwise admitted as a member of the Company as provided in Section 11 .1 of this
LLC Agreement.

(o)

	

"Member Nonrecourse Debt" has the meaning set forth in Section
1 .704-2(b)(4) of the Regulations .
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(p)

	

"Member Nonrecourse Debt Minimum Gain" means an amount, with respect
to each Member Nonrecourse Debt, equal to the Company Minimum Gain that would result if such
Member Nonrecourse Debt were treated as a Nonrecourse Liability, determined in accordance with
Section 1 .704-2(i)(3) of the Regulations .

(q)

	

"Member Nonrecourse Deductions" has the meaning set forth in Sections
1 .704-2(i)(1) and 1 .704-2(i)(2) of the Regulations .

(r)

	

"Net Profits" and "Net Losses " means, for each fiscal year, an amount equal
to the Company's taxable income or loss for such fiscal year, determined in accordance with Code
Section 703(a) (for these purposes, all items of income, gain, loss, or deduction required to be stated
separately pursuant to Code Section 703(a)(1) shall be included in taxable income or loss), with the
following adjustments:

(i)

	

Anyincome of the Company that is exempt from federal income tax
and not otherwise taken into account in computing Net Profits or Net Losses pursuant to this Section
2.1 (u) shall be added to such taxable income or loss ;

(ii)

	

Any expenditures of the Company described in Code Section
705(a)(2)(B) or treated as Code Section 705(a)(2)(B) expenditures pursuant to Regulations Section
1 .704-1(b)(2)(iv)(i), and not otherwise taken into account in computing Net Profits or Net Losses
pursuant to this Section 2 .1(u) shall be subtracted from such taxable income or loss ;

(iii)

	

In the event the Gross Asset Value of any Company asset is adjusted
pursuant to Section 2 .1(j)(ii) or Section 2 .1(j)(iii) hereof, the amount of such adjustment shall be
taken into account as gain or loss from the disposition of such asset for purposes of computing Net
Profits or Net Losses ;

(iv)

	

Gain or loss resulting from any disposition of property with respect
to which gain or loss is recognized for federal income tax purposes shall be computed by reference
to the Gross Asset Value of the property disposed of, notwithstanding that the adjusted tax basis of
such property differs from its Gross Asset Value;

(v)

	

In lieu of the depreciation, amortization, and other cost recovery
deductions taken into account in computing such taxable income or loss, there shall be taken into
account Depreciation for such fiscal year, computed in accordance with Section 2 .1(g) hereof ;

(vi)

	

To the extent an adjustment to the adjusted tax basis of any Company
asset pursuant to Code Section 734(b) or Code Section 743(b) is required pursuant to Regulations
Section 1 .704-1(b)(2)(iv)(m)(4) to be taken into account in determining Capital Accounts as a result
of a distribution other than in liquidation of a Member's or Economic Interest Owner's interest in the
Company, the amount of such adjustment shall be treated as an item of gain (if the adjustment
increases the basis of the asset) or loss (if the adjustment decreases the basis of the asset) from the
disposition of the asset and shall be taken into account for purposes of computing Net Profits or Net
Losses ; and
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(vii)

	

Notwithstanding any other provision of this Section 2.1(t), any items
which are specially allocated pursuant to Section 7 hereof shall not be taken into account in
computing Net Profits or Net Losses .

The amounts of the items of Company income, gain, loss or deduction available to be
specially allocated pursuant to Section 7 hereof shall be determined by applying rules analogous to
those set forth in Sections 2 .10)(i) through 2 .1(j)(iv) above.

(s)

	

'iNonrecourse Deductions " has the meaning set forth in Section 1 .704-2(b)(1)
of the Regulations.

(t)

	

"Nonrecourse Liabilitv" has the meaning set forth in Section 1 .704-2(b)(3) of
the Regulations .

(u)

	

"Operating Costs" shall mean, with respect to any period, all cash
expenditures incurred incident to the normal operation of the Company's business and any amounts
determined by the Management Committee, from time to time, to be reasonably necessary to provide
a reserve for the operations, expenses, debt payments, capital improvements, and contingencies of
the Company.

(v)

	

"Percentage Interest" shall mean, with respect to any Member or Economic
Interest Owner, such Person's percentage interest of the Economic Interests in the Company and, in
the case of a iVlember, in the voting rights in theCompany (including, without limitation, the right
to appoint representatives to the Management Committee as herein provided), each as adjusted from
time to time : (i) pursuant to this LLC Agreement ; or (ii) as a result of any Transfer (as defined in
Section 10.1 below) by a Member or Economic Interest Owner of all or a portion of its Economic
Interest . The initial Percentage Interests of the Members are as designated in Section 6 .1 of this LLC
Agreement.

(w)

	

"Person" shall include any individual, trust, estate, corporation, partnership,
limited liability company, association or other entity.

(x)

	

"Preference Contribution Account" has the meaning set forth in Section 6.3
of this LLC Agreement.

~(y)

	

"Proceeds" shall mean, with respect to any period, gross receipts received by
the Company from all sources during such period, including, without limitation, all sales, other
dispositions, and refinancing of the Company's property, but does not include Capital Contributions
as provided for in Article 6 of this LLC Agreement.

(z)

	

"Regulations" means the Income Tax Regulations, including Temporary
Regulations, promulgated under the Code, as such regulations may be amended from time to time
(including corresponding provisions of succeeding Regulations) .
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(aa)

	

"Residual Capital Account Balance" means the excess (if any) of the amount
of a Member's or Economic Interest Owner's positive Adjusted Capital Account Balance over the
amount of such Member's or Economic Interest Owner's Preference Contributions Account balance.

(bb)

	

"Unit" shall mean a fraction of an Economic Interest or a Percentage Interest,
as the case may be, the numerator of which shall be one (1), and the denominator of which shall be
the total number of issued and outstanding Units of the Company.

ARTICLE 3
MANAGEMENT

3.1

	

Management Committee. The business and affairs of the Company shall be
controlled and managed by a Management Committee which, subject to the provisions and
limitations contained in this LLC Agreement and any applicable law, shall have the power and
authority to take, or cause to be taken, any and all actions necessary and proper to conduct the
business affairs of the Company and carry out its duties as described in this LLC Agreement.

(a)

	

If Custom Energy, L.L.C . . a Delaware limited liability company ("Custom
Energy"), is the sole Member of the Company, the Management Committee shall be the management
committee of Custom Energy;

(b)

	

In all other cases, the Management Committee shall consist of five (5)
representatives, to be appointed by Holdings, except as provided in Section 3 .1(c);

(c)

	

In the event that Holdings has elected to exercise its Rescission Right (as
defined in Section 10.3(x)) and Holdings is not the sole Member of the Company, Holdings shall
appoint three (3) representatives . The Member, other than Holdings, holding the greatest Percentage
Interest in the Company shall appoint two (?) representatives .

In the event of the resignation or death of a representative, the vacancy shall be
promptly filled by a nominee of the Member who appointed the departing representative. The
appointment of each representative on the Management Committee shall be evidenced by an
appointment, and acceptance of appointment, in a writing delivered to the Company by the Member
entitled to appoint such representative . Each representative will serve on the Management
Committee at the pleasure of the Member appointing him or her . In the event that Holdings has
elected to exercise its Rescission Right (as defined in Section 10.3(a)), immediately upon the
Rescission Closing (as defined in that certain Rescission Agreement dated approximately February,
1999, by and between Holdings and Custom Energy), the representatives then serving on the
Management Committee will resign as representatives of the Management Committee and a new
Management Committee shall be appointed pursuant to this Section 3 .1 .
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If a Member transfers all of its Economic Interests and the transferee thereof is
admitted as a Member of the Company as provided in Section 11 .1 of this LLC Agreement, then the
transferee of such Economic Interest shall succeed to such Member's rights to appoint
representatives to the Management Committee as provided in this Section 3 .1 .

3.2

	

Transactions with Members and Affiliates . The Company may enter into agreements
with one or more Members or Affiliates of a Member to provide financing, leasing, management,
legal, accounting, architectural, brokerage, development, or other services or to buy, sell, or lease
assets to or from the Company ("Affiliate Transactions") with a value of less than five thousand
dollars ($5,000), provided that any such agreements and transactions shall be disclosed to the
Management Committee and be at rates at least as, favorable to the Company as those available from
unaffiliated parties . Affiliate Transactions with a value of five thousand dollars ($5,000) or more
shall require the express written consent of the Chief Executive Officer, or, if the Chief Executive
Officer is an Affiliate in the Affiliate Transaction, the consent required shall be that of the next
highest unaffiliated officer. The validity of any transaction, agreement, or payment involving the
Company and any Member or Affiliate of a Member otherwise permitted hereunder shall not be
affected by reason of the relationship between such Person and the Company or any of its Members .

3 .3

	

Chairman and Other Officers . A representative on the Management Committee shall
serve as the Chairman of the Management Committee and as Chief Executive Officer of the
Company. The initial Chairman of the Management Committee and Chief Executive Officer of the
Company shall be Richard M. Zomnir. The Chief Executive Officer shall have those duties and
responsibilities as are outlined in Section 3 .14 hereof. The Company shall have such other officers
as may be appointed by the Management Committee, or in the absence of such appointment, as
designated by the Chairman of the Management Committee . The Chairman of the Management
Committee shall preside at all meetings of the Management Committee, and shall have such other
duties and responsibilities as may be assigned by the Management Committee from time to time.

3 .4

	

MeetinQS. The Management Committee shall have quarterly meetings within eight
weeks after the end of each fiscal quarter. Meetings of the Management Committee may be called
by either the Chairman of the Management Committee, or by another representative on the
Management Committee, by written notice designating the time and place of the meeting sent to each
representative not fewer than five (5) nor more than ten (10) days before the date of the meeting to
the address of the Member appointing such representative . If no place is designated, then the meeting
shall be held at the Company's principal place of business . If all of the representatives to the
Management Committee meet at any time and place, the meeting shall be valid without call or notice
and any lawful action may be taken at such meeting .

3 .5

	

Quorum. The presence of three (3) representatives of the Management Committee
shall constitute a quorum at any duly called meeting of the Management Committee.

3 .6

	

Voting . Each representative on the Management Committee shall be entitled to one
vote upon each matter submitted or required to be submitted to a vote at a meeting of the
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Management Committee . A majority of the quorum shall be required to approve the action to be
taken by the Management Committee .

3 .7

	

Action Without A Meeting. Any action which is required or permitted to be taken
at a meeting of the Management Committee may be taken without a meeting, without prior notice
and without a vote, if a consent in writing, setting forth the actions so taken, is signed by each of the
representatives to the Management Committee and filed with the Company.

3.8

	

Telephone Meetings . Representatives of the Management Committee may participate
in a meeting of the Management Committee by means of conference telephone or other similar
communication equipment whereby all persons participating in the meeting can hear each other.
Participation in the meeting in this manner constitutes presence in person at the meeting.

3 .9

	

Waiver of Notice . Whenever any notice is required to be given to any representative
to the Management Committee, a waiver of the notice in writing signed by the person entitled to the
notice, whether before, at or after the time stated therein, and delivered to the Companyfor inclusion
in the minutes or filing with the Company's records, shall be deemed equivalent to the giving of such
notice .

3 .10

	

Salary and Expenses . Representatives serving on the Management Committee, as
such, shall not receive any stated salary for their services on the Management Committee, but by
resolution of the Management Committee may receive reimbursement of expenses of attendance at
each meeting of the Management Committee .

3 .11

	

Operating Budgets . No later than sixty (60) days prior to the end of the then current
fiscal year, the Management Committee shall review and adopt annual operating budgets for the
Company. No action or failure to act which would constitute a material change from any general
and administrative expense or capital item in the budget shall be made or caused by the Company
without the prior affirmative vote or consent of the Management Committee. Each budget shall
include the following:

(a)

	

Anarrative description of any activities proposed to be undertaken during the
period subject of such budget ;

(b)

	

Aprojected annual income statement (accrual basis) for such period ;

(c)

	

Aprojected balance sheet as of the end of the period ;

(d)

	

A schedule of projected cash flow (including itemized operating revenues,
costs, and expenses) for such period ; and

(e)

	

A description of any proposed investments and capital expenditures,
including projected dates for commencement and completion of the foregoing, as well as the
description of any contemplated or existing financing activities for such period .
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3 .12

	

Powers of Members. The Members shall have the sole and exclusive power to
approve the following, upon the unanimous consent of all Members:

(a)

	

Require additional Capital Contributions or modify a Member's or Economic
Interest Owner's obligation to make a Capital Contribution ;

(b)

	

Assume, incur, or guarantee or become liable for any indebtedness or
borrowed money on behalf of the Company if such indebtedness or borrowed money is recourse to
any of the Members ; or

(c)

	

Take those other actions specified in this LLC Agreement as requiring the
unanimous consent of the Members .

3 .13

	

Actions Requiring Unanimous Consent of the Management Committee . Except as
set forth in Section 3 .12 above, the following actions shall require the unanimous consent of the
Management Committee:

Agreement;
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(a)

	

Amend this LLC Agreement;

(b)

	

Take any action or fail to take any action in contravention of this LLC

(c)

	

Merge or consolidate or agree to merge or consolidate the Company with or
into any other entity ;

(d)

	

Sell, exchange, lease, mortgage, pledge or otherwise dispose of all or a
substantial portion of the property and assets of the Company in a single transaction or series of
related transactions ;

(e)

	

Make any distributions to the Members or Economic Interest Owners, except
as otherwise provided in this LLC Agreement;

(f)

	

File any registration statement (other than a Form S-8) or any amendments
thereto with the Securities and Exchange Commission ("SEC") registering any of the Percentage
Interests, Economic Interests or other securities of the Company or file or prepare a prospectus in
accordance with Rule 424(b) as promulgated by the SEC ;

(g)

	

Make or cause the Company to become a party to any contract or
commitment, or renew, extend, amend or modify any contract or commitment, with a Member or
an Affiliate of a Member, except as expressly permitted by this LLC Agreement ;

(h)

	

Transact any business other than that which is consistent with the purpose and
business of the Company as described in Section 1 .3 above ;



of the Company;

(i)

	

Dissolve, wind up the business or liquidate the Company or the taking of any
corporate or other action by or on behalf of the Company in furtherance of the foregoing;

The partition of any assets of the Company or any distribution of any assets

(k)

	

Assume, incur or guarantee or become liable for any indebtedness or
borrowed money on behalf of the Company in an amount in excess of fifty percent (5070) of the Net
Worth of the Company ("Net Worth" shall be defined as the Company's total assets less the
Company's total liabilities calculated in accordance with GAAP);

(1)

	

Admit any substitute or additional Members or Economic Interest Owners
(except as provided in Section 3 .13(8) of this LLC Agreement or pursuant to Article 10 hereof) ;

(m)

	

The sale, assignment or transfer of a Percentage Interest or Economic Interest,
except as otherwise expressly permitted by this LLC Agreement;

(n)

	

Make an acquisition of, or investment in, any interest in any business
enterprise or venture in an amount in excess of one million dollars ($1,000,000) ;

(o)

	

Approve any non-budgeted expenditure of the Company in an amount in
excess of five hundred thousand dollars ($500,000) ; or

(p)

	

Take such other actions specified in this LLC Agreement as requiring the
consent or approval of the Management Committee .

3.14

	

Powers of the Management Committee. Except as set forth in Section 3 .12 and 3 .13
above, the Management Committee shall have the power to do the following by majority vote,
without the consent of the Members:

(a)

	

Approve any non-budgeted expenditure in an amount up to five hundred
thousand dollars ($500,000) ;

(b)

	

Make an acquisition of, or investment in, any business enterprise or venture
in an amount up to one million dollars ($1,000,000) ;

(c)

	

Assume, incur or guarantee or become liable for any indebtedness or
borrowed money on behalf of the Company in an amount up to fifty percent (50`70) of the Net Worth
of the Company;
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(d)

	

Review and adopt all operating and other budgets of the Company;



3 .15

	

Duties of Chief Executive Officer . The Chief Executive Officer shall be responsible
for the management of the day to day business and affairs of the Company in accordance with the
annual budgets adopted by the Management Committee and as otherwise directed by the
Management Committee from time to time . Any decision or act of the Chief Executive Officer
within the scope of the Chief Executive Officer's authority granted hereunder shall control and bind
the Company. The Chief Executive Officer may, at his sole discretion, delegate his duties and
responsibilities hereunder to other officers of the Company. Except as set forth in Sections 3 .12,
3 .13 and 3 .14 above, the Chief Executive Officer shall have the power to do the following, without
the consent of the Members or the Management Committee :

(a)

	

Control of the day-to-day operations of the Company;

(b)

	

Carrying out and affecting all directions of the Management Committee;

(c)

	

Providing for the accounting function for the Company;

(d)

	

Applying for and obtaining all appropriate insurance coverage ;

(e)

	

Temporary investment of the Company's funds and short-term investments
providing for appropriate safety of principal ;

(1)

	

Engaging in any kind of activity and performing and carrying out all contracts
of any kind necessary to, in connection with or incidental to the accomplishment of the purposes and
business of the Company, so long as said activities and contracts are in the ordinary course of
business :

(g)

	

Negotiate, execute and perform all agreements, and exercise all rights and
remedies of the Company in connection with the foregoing; and

	

,

(h)

	

Providing quarterly and annual budgets, and operating and financial reports
to the Management Committee.

3 .16

	

Removal or Resignation of Chief Executive Officer . The Management Committee,
by a majority vote thereof, may remove the Chief Executive Officer, in its sole and absolute
discretion if, at any time or from time to time, it becomes dissatisfied with the Chief Executive
Officer's performance under this Agreement (regardless of whether such dissatisfaction shall
constitute legal "cause" for termination) . A Person who has been removed as Chief Executive
Officer shall continue to be a Member or Economic Interest Owner for all other purposes of this
Agreement, if the Chief Executive Officer is also a Member or Economic Interest Owner in the
Company.

The Chief Executive Officer of the Company may resign at any time by giving sixty
(60) days advance written notice to each of the representatives to the Management Committee. The
resignation of a Chief Executive Officer shall take effect sixty (60) days from the date of the notice
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or at such later time as shall be specified in the notice and, unless otherwise specified in the notice,
the acceptance of the resignation shall not be necessary to make it effective . The resignation of a
Chief Executive Officer who is also a Member or Economic Interest Owner shall not affect the Chief
Executive Officer's rights as a Member or Economic Interest Owner and shall not constitute a
withdrawal of the Member or Economic Interest Owner from the Company.

Within thirty (30) days after the removal or resignation of the Chief Executive
Officer, the Management Committee, by unanimous vote, shall elect a successor Chief Executive
Officer. In the event that the Management Committee shall not unanimously elect a successor Chief
Executive Officer within the allotted thirty (30) day period, such successor Chief Executive Officer
shall be elected by a majority vote of the Management Committee.

3.17

	

Compensation of Chief Executive Officer . The compensation of the ChiefExecutive
Officer shall be fixed from time to time by the Management Committee, and no Chief Executive
Officer shall be prevented from receiving any such compensation because the Chief Executive
Officer is also a Member or Economic Interest Owner of the Company.

3 .18

	

Restrictions on the Members. No Member or Economic Interest Owner individually
shall have the authority to do any binding act on behalf of the Company without the approval of the
Members as provided in this LLC Agreement.

ARTICLE 4
RIGHTS AND OBLIGATIONS OF'NIEMBERS

4.1

	

Limitation of Liability . Each Member's and Economic Interest Owner's liability shall
be limited as set forth in this LLC Agreement, the Delaware Act and other applicable law.

4 .2

	

Company Liabilities . A Member or Economic Interest Owner will not be personally
liable for any debts or losses of the Company beyond the Member's or Economic Interest Owner's
respective capital contributions and any obligation of the Members and Economic Interest Owners
to make additional Capital Contributions as provided in this LLC Agreement, except as required by
law .

4 .3

	

Priority and Return of Capital . Except as otherwise expressly provided in this LLC
Agreement, no Member or Economic Interest Owner shall have priority over any other Member or
Economic Interest Owner, either for the return of Capital Contributions or for Net Profits, Net Losses
or distributions; provided that this Section shall not apply to loans (as distinguished from Capital
Contributions) which a Member has made to the Company.

4.4

	

Liability of a Member or Economic Interest Owner to the Company. A Member or
Economic Interest Owner who rightfully receives a return in whole or in part of its Capital
Contribution is liable to the Company only to the extent now or hereafter provided by the Delaware
Act.
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4 .5

	

Independent Activities . Except as may otherwise be agreed upon in writing between
the Company and a Member or Economic Interest Owner, each Member or Economic Interest Owner
shall be required to devote only such time to the affairs of the Company as such Member or
Economic Interest Owner determines in its sole discretion, and each such Member or Economic
Interest Owner shall be free to serve any other Person in any capacity that it may deem appropriate
in its discretion ; provided, however, that no Member or Economic Interest Owner shall either
directly or indirectly engage in any activities which in any way concern or are related to the license,
sale, provision, use or marketing of products, services or activities which are licensed, sold,
provided, used or marketed by the Company, or which activities otherwise are competitive with the
Company or otherwise, without first acquiring the written approval of each of the representatives of
the Management Committee not appointed by the Member or Economic Interest Owner requesting
or requiring such approval .

ARTICLE 5
MEETINGS OF MEMBERS

5 .1

	

Annual Meeting. The annual meeting of the Members shall be held on the second
Tuesday in April or at such other time as shall be determined by the Members for the purpose of the
transaction of such business as may come before the meeting.

5 .2

	

Special Meetings . Special meetings of the Members, for any purpose or purposes,
unless otherwise prescribed by statute, may be called by any Member or Members holding at least
one-fifth (115) of all Percentage Interests held by the Members.

5 .3

	

Place of Meetings . The Members may designate any place, either within or outside
the state of Delaware, as the place of meeting for any meetings of the Members. If no designation
is made, or if a special meeting be otherwise called, the place of meeting shall be the principal place
of business of the Company .

5.4

	

Notice of Meetings . Except as provided in Section 5.5 below, for any annual meeting
held at such time as provided in Section 5 .1 above, and for all special meetings, written notice stating
the place, day, and hours of the meeting and the purpose or purposes for which the meeting is called
shall be delivered not fewer than ten (10) nor more than sixty (60) days before the date of the
meeting, either personally or by mail, by or at the direction of the Members calling the meeting, to
each Member entitled to vote at the meeting. If mailed, the notice shall be deemed to be delivered
two (2) calendar days after being deposited in the United States mail, addressed to the Member at
the Member's address as it appears on the books of the Company, with postage thereon prepaid.

5 .5

	

Meeting of all Members. If all of the Members shall meet at any time and place,
either within or outside of the state of Delaware, and consent to the holding of a meeting at that time
and place, the meeting shall be valid without call or notice, and at the meeting lawful action may be
taken .
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5 .6

	

Record Date . For the purpose of determining Members entitled to notice of or to vote
at any meeting of Members or anyadjourned meeting, the date on which notice of the meeting is
mailed shall be the record date for the determination of Members. When adetermination of Members
entitled to vote at any meeting of Members has been made as provided in this Section, the
determination shall apply to any adjourned meeting.

5.7

	

uorum. Members holding at least two-thirds (2/a) of the Percentage Interests held
by the Members, represented in person or by proxy, shall constitute a quorum at any meeting of
Members. In the absence of a quorum at any meeting of Members, the Members holding all of the
Percentage Interests so represented may adjourn the meeting from time to time for a period not to
exceed sixty (60) days without further notice . However, if the adjournment is for more than sixty
(60) days, or if after the adjournment a new record date is fixed for the adjourned meeting, a notice
of the adjourned meeting shall be given to each Member of record entitled to vote at the meeting.
At any adjourned meeting at which a quorum shall be present or represented, any business may be
transacted which might have been transacted at the meeting as originally noticed.

5.8

	

Voting . If a quorum is present, the affirmative vote of the Members holding a
Majority in Interest shall be the act of the Members, unless the vote of a greater proportion or
number is required by this LLC Agreement, the Company's Certificate of Formation or the Delaware
Act. Unless otherwise expressly provided in this LLC Agreement or required under applicable law.
Members who have an interest (economic or otherwise) in the outcome of any particular matter upon
which the Members vote or consent, their Percentage Interests shall be counted in the determination
of whether the requisite matter was approved by the Members.

5.9

	

Proxies. At all meetings of Members a Member may vote in person or by proxy
executed in writing by the Member or a duly authorized attorney-in-fact . The proxy shall be
delivered to any one (I) or more of the remaining Members before or at the time of the meeting. No
proxy shall be valid after three (3) years from the date of its execution, unless otherwise provided
in the proxy .

5 .10

	

Action by Members without a Meeting. Any action required or permitted to be taken
at a meeting of Members may be taken without a meeting if the action is evidenced by one or more
counterparts of a written consent describing the action taken and signed by each Member entitled
to vote, which consent shall be included in the minutes or filed with the Company records . Action
taken under this Section is effective when all Members entitled to vote have signed the consent,
unless the consent specifies a different effective date . The record date for determining Members
entitled to take action without a meeting shall be the date the first Member signs a written consent.

5.11

	

Waiver of Notice . When any notice is required to be given to any Member, a waiver
of the notice in writing signed by the person entitled to the notice, whether before, at, or after the
given time stated therein, and delivered to the Company for inclusion in the minutes or filing with
the Company records, shall be equivalent to the giving of the notice . A Member's attendance at any
meeting shall constitute a waiver: (i) to lack of notice or defective notice of the meeting, unless the
Member at the beginning of the meeting objects to the holding of the meeting or transacting business
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at the meeting ; and (ii) to consideration of a particular matter at the meeting that is not within the
purpose or purposes described in the meeting notice, unless such person objects to considering the
matter when it is presented .

5 .12

	

Chairperson of Meeting: Designation of Authorized Representatives. Each meeting
of Members shall be conducted by the Chairman or such other Person as the Chairman may appoint
pursuant to such rules for the conduct of the meeting as the Chairman or such other Person deems
appropriate . Each Member shall designate to the Chairman, in writing, one (1) authorized
representative of the Member who will vote or consent on all matters under this LLC Agreement for
such Member. Such designation will continue until revoked in writing. Within thirty (30) days of
the execution of this Agreement, the Members shall designate their initial authorized representative .

6.1

	

Initial Capital Contributions. A Capital Account shall be maintained for each
Member as provided in Section 2 .1(c) above, which shall include the initial Capital Contribution of
each Member as set forth on Exhibit A, attached hereto . The number of Units of Percentage Interest
of each Member shall be as also set forth in Exhibit A.

	

NoMember shall have any interest or rights
in the capital contributed by any other Member.

6 .2

	

Additional Capital Contributions. The Members and Economic Interest Owners
recognize that the Company may require additional capital from time to time in order to accomplish
the purposes and the business for which the Company is formed. If by an affirmative vote or consent
all of the Members determine in good faith that additional Capital Contributions are necessary for
the operation of the Company, each Member and Economic Interest Owner shall within thirty (30)
days of such vote or consent contribute their respective share of the additional contribution to the
capital of the Company as determined by all of the Members pursuant to such affirmative vote or
consent, which share shall be determined on a pro rata basis with reference to the relationship of each
respective Members or Economic Interest Owner's Percentage Interest to the total of the Percentage
Interests of all of the Members and Economic Interest Owners. The Chairman shall make such
determination and provide notice to each Member and Economic Interest Owner within ten (10) days
of such vote or consent of the call for such additional contribution, the amount to be contributed by
such person, and the date on which such contribution is due . Unless otherwise agreed to by the
affirmative vote or consent of all of the Members, all such additional Capital Contributions shall be
made in cash . No voluntary contributions to capital shall be made by any Member or Economic
Interest Owner absent the affirmative vote or consent of all of the Members.
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6 .3

	

Preference Contributions .

ARTICLE 6
CAPITAL CONTRIBUTIONS

(a)

	

If any Member or Economic Interest Owner (,. "Non-Contributing Person")
fails to contribute its portion of the amount of the additional Capital Contribution called by the
Members in accordance with Section 6.2 above, and such failure continues for a period of thirty (30)
days from the date of the Members' vote or consent determining the necessity of such additional
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contribution, then the following shall occur: (i) the Company shall have the right to obtain the
additional Capital Contribution not made by the Non-Contributing Person from the other Members
and Economic Interest Owners ; (ii) the Non-Contributing Person shall relinquish all voting rights,
if any, associated with its Percentage Interest unless and until it has made its Cure Contribution (as
defined below) in full ; and (iii) the Company and the other Members and Economic Interest Owners
shall have all other rights set forth in this Section 6.3 .

Thereupon, the other Members and Economic Interest Owners shall have the
right . but not the obligation, to contribute on a pro rata basis determined with reference to the
relationship of each respective other Member's or Economic Interest Owner's Percentage Interest to
the total Percentage Interests of all of such other Members and Economic Interest Owners, unless
a different allocation is agreed upon among them, any portion of the additional Capital Contribution
not contributed by the Non-Contributing Person, and each such Member or Economic Interest Owner
shall deliver to the Company such amount not later than ten (10) days following the expiration of
the thirty (30) day period referenced above. All such Capital Contributions made by Members and
Economic Interest Owners pursuant to this Section 6 .3, shall be credited to the Capital Account of
the Member or Economic Interest Owner making the Capital Contribution .

A Member or Economic Interest Holder who was not a Non-Contributing
Person with respect to any such capital call shall not be deemed a Non-Contributing Person (and
shall not relinquish any voting rights) by reason of such Member or Economic Interest Owner
choosing not to participate in additional contributions to make up for the share not contributed by
the Non-Contributing Person ; provided, however, that if the Members or Economic Interest Owners
which elect to contribute the funds not contributed by the Non-Contributing Person do not contribute
the entire amount of such funds not contributed by the Non-Contributing Person, then the Members
may initiate a new capital call on all of the Members and Economic Interest Owners pursuant to the
terms of Section 6.2 above for the additional capital required by the Company, and any Member or
Economic Interest Owner who fails to fund its share of that new capital call (in accordance with its
Percentage Interest) shall be deemed a Non-Contributing Person with respect to such new capital call
for purposes hereof.

(b)

	

Forpurposes hereof, in the event of a capital call in which there is at least one
Non-Contributing Person, all of the Capital Contributions made by Members or Economic Interest
Owners pursuant to such capital call (including their initial shares of the capital call and any
additional capital contributed by reason of the failure of a Non-Contributing Person to make a
Capital Contribution) shall be deemed "Preference Contributions" . A "Preference Contribution
Account," which shall be a memorandum account, shall be maintained for each Member and
Economic Interest Owner. Each Member's and Economic Interest Owner's Preference Contribution
Account shall be increased by (i) an amount equal to each Preference Contribution made by such
Member or Economic Interest Owner (as of the time of such Preference Contribution), (ii) an amount
equai to each Cure Contribution made by such Member or Economic Interest Owner, and (iii) an
amount equal to a return on the balance of such Preference Contribution Account balance, from time
to time, at the rate of eight percent (8%) per annum (the daily portion of which shall be deemed
added to the Preference Contribution Account on a daily basis) ; and decreased (but not below zero)
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(c)

	

The Preference Contribution Account of Holdings shall have an initial
balance of zero .
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by each distribution made to such Member or Economic Interest Owner pursuant to Sections 6.3(c),
8 .1 or 12 .7(d) hereof (in each case, as of the time of such distribution).

(d)

	

ANon-Contributing Person shall have the tight, at any time, to cure its failure
in the making of a required Capital Contribution by making a cash Capital Contribution ("Cure
Contribution") to the Company in the amount ("Cure Contribution Amount") equal to each additional
Capital Contribution which it has failed to make plus, in each case, an amount equal to a return from
the date of such failure at eight percent (8%) per annum on the amount of the balance of each
Member's and Economic Interest Owner's Preference Contribution Account balance attributable to
the required Capital Contribution being cured . Upon its receipt of the Cure Contribution, the
Company shall immediately distribute that portion of the Cure Contribution among the Members and
Economic Interest Owners in such relative amounts as are necessary in order to cause the balances
of the Preference Contribution Accounts of the Members and Economic Interest Owners to be in,
or as close as possible to, the same ratio as their relative Percentage Interests. For purposes hereof,
a Cure Contribution shall be treated as a Preference Contribution by the Non-Contributing Person .
Only the amount of the required Capital Contribution (and not the amount of the Preference
Contribution) shall be credited to the Capital Account of the Non-Contributing Person .

(e)

	

None of the terms, covenants. obligations or rights contained in Section 6 .2
and this Section 6.3 are or shall be deemed to be for the benefit of any Person or entity other than
the Members, Economic Interest Owners, and the Company, and no such third person shall under
any circumstances have any right to compel any actions or payments by the Members or Economic
Interest Owners.

(1)

	

Any breach or violation by a Member (including a Member possessing only
voting rights as provided for under this LLC Agreement) of any indemnity obligations contained in
this LLC Agreement will result in such Member or Economic Interest Owner being deemed a Non
Contributing Person by reason of the failure to make an additional Capital Contribution in the
amount of the losses, damages, costs and expenses (including reasonable attorneys' fees) incurred
by the Company or the non-breaching Members by reason of such breach or violation. If the deemed
Non-Contributing Person fails to cure such breach or violation to the satisfaction of the Management
Committee and the non-breaching Members within thirty (30) days after its receipt of notice of such
breach or violation from the Management Committee (which notice shall be sent pursuant to a
unanimous vote of the Management Committee determined in good faith, except that any
representative of the Non-Contributing Person in the Management Committee shall not be permitted
to vote on such action), the deemed Non-Contributing Person shall relinquish all voting rights
associated with its Percentage Interest, and the Preference Contribution Accounts of the remaining
Members and Economic Interest Owners will be increased (on a pro rata basis with reference to the
relationship of each respective Member's or Economic Interest Owner's Percentage Interest to the
total of all such Members and Economic Interest Owner's Percentage Interests) by (i) an amount
equal to the value of such damages as determined by the Management Committee ; and (ii) an amount



equal to a return thereon at the rate of eight percent (8%) per annum (the daily portion of which shall
be deemed added to the Preference Contribution Account on a daily basis) . Thereafter, the deemed
Non-Contributing Person may cure such breach or violation by making a Cure Contribution, the
amount and disposition of which shall be governed by Section 6.3(d) above: provided, however, that
should it ultimately be determined by the affirmative vote or consent of a Majority in Interest or by
a court of competent jurisdiction that any such damages were not attributable to a breach or violation
of this LLC Agreement by such deemed Non-Contributing Person, such deemed Non-Contributing
Person shall immediately be reinvested with any and all voting rights lost on account the operation
of this subparagraph (e) and any economic consequences of the tentative operation of this
subparagraph (e) on the Non-Contributing Person (such as a loss of distributions or payment by such
Non-Contributing Person of any Cure Contribution or other payment in respect of such alleged
breach or violation) shall be properly cured and reversed .

6.4

	

Capital Accounts of Members. The amount of any additional Capital Contribution
made by any Member or Economic Interest Owner shall be added to the Capital Account of such
contributing Member or Economic Interest Owner as of the date of expiration of the thirty (30) day
periods and/or ten (10) day period, as the case may be, set out in Sections 6.2 and 6 .3 above . Any
increase in a Member's or Economic Interest Owner's Preference Contribution Account pursuant to
Section 6.3(b) shall not be added to such Member's or Economic Interest Owner's Capital Account.

6 .5

	

Adjustment of Percentage Interests. If additional Capital Contributions are made in
accordance with Sections 6.2 and 6 .3 above, or in conjunction with the admission of a new Member
pursuant to Article II of this LLC Agreement, the Percentage Interests of each Member and
Economic Interest Owner shall be adjusted to reflect such additional contributions in accordance
with the following formula:

(a)

	

Each Member's and Economic Interest Owner's Percentage Interest shall be
adjusted to the same ratio as the Member's or Economic Interest Owner's total Adjusted Capital
Account bears to the total Adjusted Capital Accounts of all the Members and Economic Interest
Owners as of the adjustment date . The adjustment date shall be the date of the expiration of the
thirty (30) day period and/or ten (10) day period, as the case may be, set out in Sections 6 .2 and 6.3
above or the date a new Member is admitted, as the case may be.

(b)

	

This Percentage Interest adjustment shall be made after every additional
Capital Contribution, whether such additional Capital Contribution is the result of the admission of
a new Member or a call for additional contributions . In the event that there is any transfer in whole
or in part, of a Member's or Economic Interest Owner's Percentage Interest in the Company, then the
transferee of such Member or Economic Interest Owner shall stand in the same position as the
Member or Economic Interest Owner whose interest they have acquired, unless all of the Members
have agreed otherwise .

6 .6

	

Interest and Other Amounts. No Member or Economic Interest Owner shall receive
any interest, salary, or drawing with respect to its Capital Contributions or its Capital Account or for
services rendered to or on behalf of the Company or otherwise in its capacity as a Member or
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Economic Interest Owner, except as otherwise provided in this LLC Agreement or other agreement
approved and ratified by all of the Members between the Company and such Member or Economic
Interest Owner.

6 .7

	

Amendment of Documents . Except as provided above or pursuant to aMember's or
Economic Interest Owner's acquisition of an additional Economic Interest as permitted under this
LLC Agreement, any adjustments in Percentage Interests shall be effectuated by amending this LLC
Agreement and the execution and filing of any other documents required by the Delaware Act.

6.8

	

Withdrawal of Capital Contribution . Except as otherwise provided in this LLC
Agreement, the affirmative vote or consent of all of the Members shall be required to modify,
compromise or release the amount and/or character of a Member's or Economic Interest Owner's
Capital Contribution, or any promise made by a Member as consideration for the acquisition of an
interest in the Company. Under circumstances requiring the return of any Capital Contribution, no
Member or Economic Interest Owner shall have the right to receive any property of the Company,
other than cash, except as may be specifically provided herein .

6.9

	

Loans of Members. A Member or Economic Interest Owner may loan cash or other
property to the Company, should additional funds be required, upon such terms as all of the
Members shall agree by affirmative vote or consent . Loans by any Member or Economic Interest
Owner to the Company shall not be considered as contributions to the capital of the Company.
Except as otherwise provided in this LLC Agreement, none of the Members or Economic Interest
Owners shall be obligated to make any loan or advance to the Company.

ARTICLE 7
ALLOCATIONS

7.1

	

Net Profits. After giving effect to the special allocations set forth in this Article 7,
Net Profits for any fiscal year shall be allocated among the Members and Economic Interest Owners
as follows and in the following order of priority :

(a)

	

First, to the Members and Economic Interest Owners with negative Adjusted
Capital Account Balances (if any), in the ratio of such negative Adjusted Capital Account Balances,
up to the amount necessary to restore all such Adjusted Capital Account Balances to zero ;

(b)

	

Next, to the Members and Economic Interest Owners with positive Preference
Contributions Account balances, in the ratio of their respective Preference Contributions Account
balances, up to the aggregate amount (if any) necessary so that each such Member or Economic
Interest Ownerwill have a positive Adjusted Capital Account Balance in an amount which is not less
than its Preference Contributions Account balance ;

(c)

	

Next, to the Members and Economic Interest Owners in the relative amounts,
and up to the aggregate amount (if any), necessary so that the Residual Capital Account Balances



of the Members and Economic Interest Owners will be in the ratio of their respective Percentage
Interests; and

(d)

	

Then, any additional Net Profits shall be allocated among the Members and
Economic Interest Owners in proportion to their Percentage Interests .

7.2

	

NetLosses . Net Losses for any fiscal year shall be allocated among the Members and
Economic Interest Owners as follows and in the following order of priority :

(a)

	

First, to the Members and Economic Interest Owners, in the relative amounts,
and up to the aggregate amount (if any), necessary so that their Residual Capital Account Balances
(if any) will be in the ratio of their respective Percentage Interests ;

(b)

	

Next, to the Members and Economic Interest Owners, in the ratio of their
Residual Capital Account Balances, up to the aggregate amount (if any) necessary to reduce such
Residual Capital Account Balances to zero ;

(c)

	

Next, to the Members and Economic Interest Owners with positive Adjusted
Capital Account Balances, up to the aggregate amount (if any) necessary to reduce such Adjusted
Capital Account Balances to zero : and

(d)

	

Then, any remaining Losses shall be allocated among the Members and
Economic Interest Owners in proportion to their Percentage Interests.

order:
7 .3

	

Special Allocations . The following special allocations shall be made in the following

(a)

	

Except as otherwise provided in Section 1 .704-2(f) of the Regulations,
notwithstanding any other provision of this Article 7, if there is a net decrease in Company Minimum
Gain during any Company fiscal year, each Member or Economic Interest Owner shall be specially
allocated items of Company income and gain for such Fiscal year (and, if necessary, subsequent
Fiscal years) in an amount equal to such Member's or Economic Interest Owner's share of the net
decrease in Company Minimum Gain, determined in accordance with Regulations Section
1 .704-2(g). Allocations pursuant to the previous sentence shall be made in proportion to the
respective amounts required to be allocated to each Member or Economic Interest Owner pursuant
thereto. The items to be so allocated shall be determined in accordance with Sections 1 .704-2(f)(6)
and 1 .704-20)(2) of the Regulations . This Section 7 .3(a) is intended to comply with the minimum
gain chargeback requirement in Section 1 .704-1(f) of the Regulations and shall be interpreted
consistently therewith .

(b)

	

Except as otherwise provided in Section 1 .704-1(i)(4) of the Regulations,
notwithstanding any other provision of this Article 7, if there is a net decrease in Member
Nonrecourse Debt Minimum Gain attributable to a Member Nonrecourse Debt during any Company
fiscal year, each Member or Economic Interest Owner who has a share of the Member Nonrecourse
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Debt Minimum Gain attributable to such Member Nonrecourse Debt, determined in accordance with
Section 1 .704-2(i)(5) of the Regulations, shall be specially allocated items of Company income and
gain for such fiscal year (and, if necessary, subsequent fiscal years) in an amount equal to such
Member's or Economic Interest Owner's share of the net decrease in Member Nonrecourse Debt
Minimum Gain attributable to such Member Nonrecourse Debt, determined in accordance with
Regulations Section 1 .704-2(i)(4) . Allocations pursuant to the previous sentence shall be made in
proportion to the respective amounts required to be allocated to each Member or Economic Interest
Owner pursuant thereto . The items to be so allocated shall be determined in accordance with
Sections 1 .704-2(i)(4) and 1 .704-20)(2) of the Regulations. This Section 7.3(b) is intended to
comply with the minimum gain chargeback requirement in Section 1 .704-2(i)(4) of the Regulations
and shall be interpreted consistently therewith .

(c

	

Nonrecourse Deductions for any Fiscal year shall be specially allocated
among the Members and Economic Interest Owners in proportion to their Percentage Interests .

(d

	

Any Member Nonrecourse Deductions for any Fiscal year shall be specially
allocated to the Member or Economic Interest Owner who bears the economic risk of loss with
respect to the Member Nonrecourse Debt to which such Member Nonrecourse Deductions are
attributable in accordance with Regulations Section 1 .704-2(i)(1) .

(e

	

To the extent an adjustment to the adjusted tax basis of any Company asset
pursuant to Code Section 734(b) or Code Section 743(b) is required, pursuant to Regulations Section
1 .704-1(b)(2)(iv)(m)(2) or Regulations Section 1 .704-1(b)(2)(iv)(m)(4), to be taken into account in
determining Capital Accounts as the result of a distribution to a Member or Economic Interest
Owner in complete liquidation of its interest in the Company, the amount of such adjustment to the
Capital Accounts shall be treated as an item of gain (if the adjustment increases the basis of the
asset) or loss (if the adjustment decreases such basis) and such gain or loss shall be specially
allocated to the Member or Economic Interest Owners in accordance with their interests in the
Company in the event Regulations Section 1 .704-1(b)(2)(iv)(m)(2) applies, or to the Members and
Economic Interest Owners to whom such distribution was made in the event Regulations Section
1 .704-1(b)(2)(iv)(m)(4) applies .

(f)

	

In the event any Member unexpectedly receives any adjustments, allocations
or distributions described in Regulations Section 1 .704-1(b)(2)(ii)(d)(4), (5) or (6) resulting in a
Capital Account deficit for such Member in excess of the sum of (i) the amount such Member is
obligated to restore pursuant to any provision of this Agreement or pursuant to Regulations Section
1 .704-1(b)(2)(ii)(c) and (ii) the amount such Member is deemed to be obligated to restore pursuant
to the penultimate sentences of Regulations Sections 1 .704-2(g)(1) and 1 .704-2(i)(5), items of
income and gain shall be specially allocated to such Member in any amount and manner sufficient
to eliminate, to the extent required by the Regulations, such a Capital Account deficit as quickly as
possible . The items to be allocated will be determined in accordance with Regulations Section
1 .704-1(b)(2)(ii)(d)(6) . This Section 7 .3(f) is intended to comply with Regulations Section 1 .704-
1(b)(2)(ii)(d) and will be applied and interpreted in accordance with such regulation ; provided, that
an allocation pursuant to this Section 7 .3(fl shall be made only if and to the extent that such Member
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would have a Capital Account deficit after all other allocations provided for in this Article 7 have
been tentatively made as if this Section 7.3(f) were not in the Agreement.

(g)

	

In the event any Member has a deficit Capital Account at the end of anyLLC
taxable year in excess of the sum of (i) the amount such Member is obligated to restore pursuant to
any provision of this Agreement or pursuant to Regulations Section 1 .704-1(b)(2)(ii)(c) and (ii) the
amount such Member is deemed to be obligated to restore pursuant to the penultimate sentences of
Regulations Sections 1 .704-2(g)(1) and 1 .704-2(i)(5), each such Member shall be specially allocated
items of LLC income and gain (consisting of a pro rata portion of each item of LLC income and
gain) as quickly as possible to eliminate such excess Capital Account deficit, provided, that an
allocation pursuant to this Section 7 .3(g) will be made if and only to the extent that such Member
would have such a Capital Account deficit in excess of such sum after all other allocations provided
for in this Article 7 have been tentatively made as if Section 7 .3(g) and this Section 7.3(2) were not
in the Agreement.

	

,

(h)

	

No items of loss or deduction will be allocated to any Member to the extent
that any such allocation would cause the Member to have a, or increase the amount of an existing,
Capital Account deficit in excess of the sum of (i) the amount such Member is obligated to restore
pursuant to any provision of this Agreement or pursuant to Regulations Section 1 .70=1-1(b)(2)(ii)(c)
and (ii) the amount such Member is deemed to be obligated to restore pursuant to the penultimate
sentences of Regulations Sections 1 .704-2(g)(1) and 1 .704-2(i)(5) at the end of any LLC taxable
year . All items of loss or deduction in excess of the limitation set forth in this Section 7.3(h) shall
be allocated among such other Members, which do not have such deficit Capital Account balances,
pro rata, in proportion to their Percentage Interests, until no Member may be allocated any such items
of loss or deduction without having, or increasing such a deficit Capital Account balance . Thereafter,
any remaining items of loss or deduction shall be allocated to the Members, pro rata . in proportion
to their relative aggregate Percentage Interests.

(1)

	

The allocations set forth in Sections 7 .3(a), (b). (c), (d). (e). (f). (2), (h) and
L hereof (the "Regulatory Allocations") are intended to comply with certain requirements of
Regulations Sections 1 .704-1 (b) and 1 .704-2 . Notwithstanding any other provisions of this Article
7 (other than the Regulatory Allocations), the Regulatory Allocations shall be taken into account in
allocating other items of income, gain, loss and deduction among the Members so that, to the extent
possible, the net amount of such allocations of such other items and the Regulatory Allocations to
each Member shall be equal to the net amount that would have been allocated to each such Member
in each LLC taxable year if the Regulatory Allocations had not occurred . Notwithstanding the
preceding sentence, Regulatory Allocations relating to (i) Nonrecourse Deductions shall not be taken
into account except to the extent that there has been a decrease in Partnership Minimum Gain, and
(ii) Partner Nonrecourse Deductions shall not be taken into account except to the extent that there
has been a decrease in Partner Minimum Gain. Allocations pursuant to this Section 7 .30) shall only
be made with respect to Regulatory Allocations to the extent the Management Committee determines
that such allocations shall otherwise be inconsistent with the economic agreement among the
Members . Further, allocations pursuant to this Section 7.30) shall be deferred with respect to
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allocations pursuant to (i) and (ii) above to the extent the Management Committee determines that
such allocations are likely to be offset by subsequent Regulatory Allocations.

7.4

	

Other Allocation Rules.

(a

	

The Members and Economic Interest Owners are aware of the income tax
consequences of the allocations made by this Article 7 and hereby agree to be bound by the
provisions of this Article 7 in reporting their shares of Company income and loss for income tax
purposes .

(b

	

Forpurposes of determining the Net Profits, Net Losses, or any other items
allocable to any period, Net Profits, Net Losses, and any such other items shall be determined on a
daily, monthly, or other basis, as determined by a Majority in Interest using any permissible method
under Code Section 706 and the Regulations thereunder.

(c

	

Solely for purposes of determining a Member's or Economic Interest Owner's
proportionate share of the "excess nonrecourse liabilities" of the Company, within the meaning of
Regulations Section 1 .752-3(a)(3), the Members' and Economic Interest Owners' interests in
Company Net Profits are in proportion to their Percentage Interests .

(d

	

To the extent permitted by Section 1 .704-2(h)(3) of the Regulations, the
Members shall endeavor not to treat distributions of Net Profits as having been made from the
proceeds of a Nonrecourse Liability or a Member Nonrecourse Debt .

7 .5

	

Tax Allocations : Code Section 704(c) . In accordance with Code Section 704(c) and
the Regulations thereunder, income, gain, loss, and deduction with respect to any property
contributed to the capital of the Company shall, solely for tax purposes, be allocated among the
Members and Economic Interest Owners so as to take account of any variation between the adjusted
basis of such property to the Company for federal income tax purposes and its initial Gross Asset
Value (computed in accordance with Section 2.1(j)(i) hereof). The Members and Economic Interest
Owners hereby agree that the "traditional method" described in Regulation Section 1 .704-3(d) shall
be used for allocating the disparity between the fair market value of a contributed asset and that
asset's adjusted tax basis .

In the event the Gross Asset Value of any Company asset is adjusted pursuant to Section
2 .1(i)(ii) hereof, subsequent allocations of income, gain, loss, and deduction with respect to such
asset shall take account of any variation between the adjusted basis of such asset for federal income
tax purposes and its Gross Asset Value in the same manner as under Code Section 704(c) and the
Regulations thereunder. The Members and Economic Interest Owners agree that the remedial
allocation method described in Regulation Section 1 .704-3(d) shall be used for allocating the
disparity between the fair market value and adjusted tax basis .

Otherthan the mandatory use of the remedial and traditional allocation method as specified
above in this Section 7.5, any elections or other decisions relating to such allocations shall be made
by the Management Committee in any manner that reasonably reflects the purpose and intention of
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this LLC Agreement. Allocations pursuant to this Section 7 .5 are solely for purposes of federal,
state, and local taxes and shall not affect, or in any way be taken into account in computing, any
Person's Capital Account or share of Net Profits, Net Losses, other items, or distributions pursuant
to any provisions of this LLC Agreement .

ARTICLE 8
ACCOUNTING. DISTRIBUTIONS AND TAXES

8.1

	

Distribution of Net Profits. Within thirty (30) days after the close of the second and
fourth quarters of each fiscal year, or more frequently upon the affirmative vote or consent of all of
the Management Committee, forty-five percent (45%) of the Net Profits of the Company (or such
greater amount as may be determined upon the affirmative vote or consent of all of the Management
Committee or required to pay any "Accrued Flow-Through Tax Liability" attributed to the Members
from the Company) shall be distributed to the Members and Economic Interest Owners (including
holders of Units issued pursuant to Section 3.13(8) of this LLC Agreement) as follows :

(a

	

First, to the Members and Economic Interest Owners with positive Preference
Contribution Account balances (if any) in proportion to their respective Preference Contribution
Account balances, up to the amount necessary to reduce all such Preference Contribution Account
balances to zero ;

(b

	

Next, to the Members and Economic Interest Owners in the relative amounts,
and up to the aggregate amount (if any), necessary so that the Residual Capital Account Balances
of the Members and Economic Interest Owners will be in the ratio of their respective Percentage
Interests ; and

(c

	

The balance, if any, to the Members and Economic Interest Owners in
proportion to their Percentage Interests .

Further, notwithstanding the foregoing, no distributions shall be made unless, after
distribution is made, the assets of the Company are in excess of its liabilities, except amounts
payable to Members or Economic Interest Owners on account of Capital Contributions .

For purposes of this Section 8.1, the term "Accrued Flow-Through Tax Liability" shall mean
any federal or state tax liability assessed against the Members by virtue of any Net Profits of the
Company.

8 .2

	

Accounting . The fiscal and tax year of the Company shall be the calendar year. For
tax purposes, the records of the Company shall be maintained on an accrual method of accounting .
The books of account of the Company shall be kept and maintained at all times at the principal place
of business of the Company or such other location as detemined by the Management Committee.
Each Member shall have the tight at all reasonable times during usual business hours to audit,
examine and make copies of or extracts from the books of account of the Company, and a list of the
names and addresses of all of the Members and Economic Interest Owners. Such right may be
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exercised through any agent of such Member. Each Member shall bear all expenses incurred in any
examination made for its account.

As soon as reasonably practicable after the end of each calendar month, the Chief Executive
Officer shall fumish each Member and Economic Interest Owner with an interim unaudited balance
sheet of the Company as of the last day of such calendar month, an unaudited statement of profit or
loss of the Company for such calendar month, and an unaudited statement of cash receipts and
disbursements for such calendar month, each prepared in accordance with generally accepted
accounting principles . As soon as reasonably practicable after the end of each fiscal and tax year,
the Chief Executive Officer shall furnish each Member and Economic Interest Owner with : (i) a
balance sheet of the Company as of the last day of such fiscal or tax year, a statement of profit or loss
of the Company for such year, and a statement of cash receipts and disbursements, each prepared in
accordance with generally accepted accounting principles and audited by the Company's independent
certified public accountants ; (ii) a statement showing the amounts allocated to or allocated against
each Member and Economic Interest Owner pursuant to Article 7 of this LLC Agreement during or
in respect of such year, and any items of income, deduction, credit, or loss allocated to them : and (iii)
a copy of the federal income tax return of the Company.

8 .3

	

Tax Elections. Upon the affirmative vote or consent of a Majority in Interest, the Tax
Matters Member shall make any tax election for the Company allowed under the Internal Revenue
Code of 1986, as amended : provided, however, that upon the request of a transferring or distributing
Member (of LLC property), the Tax Matters Member shall make an election to cause the basis of
Company property to be adjusted for federal income tax purposes as provided by Section 734 and
743 of the Internal Revenue Code of 1986, as amended, pursuant to such transfer of an Economic
Interest or the death of or distribution of property to such Member or Economic Interest Owner,
provided further however, that the requesting Member shall reimburse the Company for all
incremental reporting costs associated therewith .

8 .4

	

Tax Matters Member. Holdings is hereby designated as the Tax Matters Member of
the Company pursuant to applicable provisions of the Internal Revenue Code of 1986, as amended,
and the regulations thereunder . If Holdings ceases to be a Member, its status as Tax Matters
Member shall cease, and a successor Tax Matters Member shall be as chosen by the affirmative vote
or consent of all of the Members.

ARTICLE 9
REPRESENTATIONS AND WARRANTIES

9 .1

	

In General . As of the date hereof, each Member (each a "Representing Party") makes
each of the following representations and warranties applicable to such Member:

(a

	

If such Representing Party is a corporation, partnership, trust, limited liability
company, limited liability partnership or any other legal entity, it is duly organized or duly formed,
validly existing, and in good standing under the laws of the jurisdiction of its incorporation or
formation and has the power and authority as an entity to own its property and carry on its business
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as owned and carried on at the date hereof and as contemplated hereby . Such Representing Party is
duly licensed or qualified to do business and in good standing in each of the jurisdictions in which
the failure to be so licensed or qualified would have a material adverse effect on its financial
condition or its ability to perform its obligations hereunder. Such Representing Party has the power
and authority as an entity to execute and deliver this LLC Agreement and to perform its obligations
hereunder and the execution, delivery, and performance of this LLC Agreement has been duly
authorized by all necessary actions of the Representing Party entity . This LLC Agreement
constitutes the legal, valid, and binding obligation of such Representing Party.

(b

	

Neither the execution, delivery, and performance of this LLC Agreement nor
the consummation by such Representing Party of the transactions contemplated hereby (i) will
conflict with, violate, or result in a breach of any of the terms, conditions, or provisions of any law,
regulation, order, writ, injunction, decree, determination, or award of any court, any governmental
department, board, agency, or instrumentality, domestic or foreign. or any arbitrator, applicable to
such Representing Party, (ii) will conflict with, violate, result in a breach of, or constitute a default
under any of the terms, conditions, or provisions of the articles of incorporation, bylaws, partnership
agreement, certificate of formation, articles of organization, or other formation and operating
documents of such Representing Party, or of any material agreement or instrument to which such
Representing Party is a party or by which such Representing Party is or may be bound or to which
any of its material properties or assets is subject, (iii) will conflict with, violate, result in a breach
of . constitute a default under (whether with notice or lapse of time or both), accelerate or permit the
acceleration of the performance required by, give to others any material interests or rights, or require
any consent, authorization or approval under any indenture, mortgage, lease agreement, or instrument
to which such Representing Party is a party or by which such Representing Party is or may be bound,
or (iv) will result in the creation or imposition of any lien upon any of the material properties or
assets of such Representing Party.

(c

	

Any registration, declaration or filing with, or consent, approval, license,
permit or other authorization or order by, any governmental or regulatory authority, domestic or
foreign, that is required in connection with the valid execution, delivery, acceptance and performance
by such Representing Party under this LLC Agreement or the consummation by such Representing
Party of any transaction contemplated hereby has been completed, made or obtained on or before the
effective date of this LLC Agreement.

(d

	

There are no actions, suits, proceedings or investigations pending or, to the
knowledge of such Representing Party, threatened against or affecting such Representing Party or
any of their properties, assets, or businesses in any court or before or by any governmental
department, board, agency, or instrumentality, domestic or foreign, or any arbitrator which could,
if adversely determined (or, in the case of an investigation could lead to any action, suit, or
proceeding, which if adversely determined could) reasonably be expected to materially impair such
Representing Party's ability to perform its obligations under this LLC Agreement or to have a
material adverse effect on the consolidated financial condition of such Representing Party ; and such
Representing Party has not received any currently effective notice of any default, and such
Representing Party is not in default, under any applicable order, writ, injunction, decree, permit,



determination, or award of any court, any governmental department, board, agency or
instrumentality, domestic or foreign, or any arbitrator which could reasonably be expected to
materially impair such Representing Party's ability to perform its obligations under this LLC
Agreement or to have a material adverse effect on the consolidated financial condition of such
Representing Party.

(e

	

Such Member is acquiring its interest in the Company based upon its own
investigation, and the exercise by such Member of its rights and the performance of its obligations
under this LLC Agreement will be based upon its own investigation, analysis and expertise . Such
Member's acquisition of its interest in the Company is being made for its own account for
investment, and not with a view to the sale or distribution thereof.

10 .1 General .

ARTICLE 10
TRANSFERABILITY

(a

	

Except as otherwise specifically provided in this LLC Agreement, neither a
Member nor an Economic Interest Owner shall have the right without the unanimous consent of the
Management Committee to sell, assign, encumber, pledge, hypothecate, transfer, exchange, distribute
or otherwise transfer for consideration, gift, bequeath, distribute or otherwise transfer for no
consideration (whether or not by operation of law, except in the case of bankruptcy) (each such
action a "Transfer") all or part of its interest in the Company. The transfer of the Economic Interest
of a Bankrupt Member or Economic Interest Owner shall be governed by Sections 12 .=1 and 12.5
below. Any purported Transfer of any interest in the Company in contravention of this LLC
Agreement shall be null and void and of no force or effect .

(b

	

Subject to the provisions of Section 10.1(a) above, all Transfers shall also be
subject to the following rules and conditions : (i) the Transfer shall be in compliance with all
applicable federal and state securities laws ; (ii) the Transfer shall not result in any materially adverse
tax consequence to the Company or any remaining Member; (iii) the Transfer shall not result in the
Company being required to register as an investment company under the Investment Company Act
of 1940, as amended, or any regulations promulgated thereunder ;

10.2

	

Transferee Not Member in Absence of Consent. Notwithstanding anything contained
in this LLC Agreement to the contrary, and except for those transfers permitted under Section 10.1
and 10.3 hereof, if all of the remaining Members do not by affirmative vote or consent approve of
the proposed Transfer of a Member's or Economic Interest Owner's Economic Interest in the
Company to a transferee or donee who is not a Member immediately before the Transfer and the
admission of such transferee as a Member as provided in Article 11 below, the proposed transferee
or donee shall have no right to participate in the management of the business and affairs of the
Company, including, without limitation, any rights to appoint representatives to the Management
Committee, or to become a Member. Subject to the satisfaction of the requirements of Section 10.1
above, the transferee or donee shall be merely an Economic Interest Owner. Furthermore, except
as agreed upon by all of the remaining Members or as otherwise provided in this LLC Agreement

SELLLC XXix



or the Delaware Act, upon a Member's transfer of its Economic Interest, such Member's rights to
participate in the management and affairs of the Company, including, without limitation, its voting
rights, and any rights to appoint representatives to the Management Committee, shall cease.

(a

	

Notwithstanding anything contained in this LLC Agreement to the contrary,
Holdings shall be expressly permitted to rescind (the "Rescission Right") certain transactions
contemplated by that certain Exchange Agreement by and among the Company, Holdings and
Custom Energy dated as of the date hereof, and to exercise its rights to acquire all of the Percentage
Interests and/or Economic Interests of the Company, under the Rescission Agreement. If Holdings
exercises the Rescission Right, it shall become a Member with all of the rights and powers of a
Member set forth in this LLC Agreement.

(b

	

Notwithstanding anything contained in this LLC Agreement to the contrary,
if Holdings exercises its Rescission Right, Custom Energy shall have the right to acquire a 37.5%
Economic Interest of the Company .

SELLLC

10.3

	

Rescission Agreement.

ARTICLE 11
ADMISSION OF SUCCESSOR MEMBERS OR NEWMEMBERS

11 .1

	

Admission of Successor Members or New Members. A Person, including a
transferee or donee of a Member or other Person owning an Economic Interest, shall be deemed
admitted as a Member of the Company only upon the satisfactory completion of the following:

(a)

	

All of the Members, or remaining Members, as the case may be, shall have
consented to the admission of the Person as a Member of the Company and, in the case of a new
Member, all of the Members shall have consented to the amount and character of the proposed
Capital Contribution of such new Member.

(b)

	

The Person shall have accepted and agreed to be bound by the terms and
provisions of this LLC Agreement and such other documents or instruments as the Management
Committee may require.

(c)

	

The Person shall have executed a counterpart of this LLC Agreement to
evidence the consents and agreements above, and any changes in the Certificate of Formation of the
Company and this LLC Agreement shall have been executed and filed as deemed necessary by the
Management Committee.

(d)

	

If the Person is a corporation, partnership, limited liability company, trust,
association or other entity, the Person shall have provided the Management Committee with evidence
satisfactory to counsel for the Company of its authority to become a Member under the terms and
provisions of this LLC Agreement .



(e)

	

If required by the Management Committee, counsel for the Company or a
qualified counsel for the transferee or donee or new Member, which counsel shall have been
approved of by the Members, shall have rendered an opinion to the Members that the admission of
the Person as a Member is in conformity with the Delaware Act and that none of the actions in
connection with the admission will cause the termination or dissolution of the Company or will
adversely affect its classification as a partnership for federal and state income tax purposes .

(f)

	

The Person, as required by the Management Committee, shall have paid all
reasonable legal fees of the Company and the Members and filing costs in connection with its
admission as a Member.

11 .2

	

Financial Adjustments. No new Members shall be entitled to any retroactive
allocation of losses, income, or expense deductions incurred by the Company. The Company shall,
at its option, at the time a Member is admitted, do one of the following (i) close the Company's
books (as though the Company's tax year had ended) or (ii) make pro rata allocations of loss, income .
and expense deductions to a new Member for that portion of the Company's tax year in which a
Member was admitted in accordance with the provisions of Section 706 of the Internal Revenue
Code of 1986, as amended, and the Treasury Regulations promulgated thereunder .

12 .1

	

Term. The term of the Company shall commence on the date the Certificate of
Formation for the Company is filed in the Office of the Delaware Secretary of State in accordance
with the Delaware Act and shall continue until January _, 2049, unless earlier dissolved by the
unanimous written consent of all of the Members, or the provisions of the Certificate of Formation,
this LLC Agreement or the Delaware Act.

12.2

	

Withdrawal of a Member. A Member may withdraw, retire or resign from the
Company at any time upon giving ninety (90) days prior written notice of such withdrawal to the
remaining Members; provided, however, that absent the approval of such withdrawal by the
affirmative vote or consent of all of the remaining Members within such ninety (90) day notice
period, such a withdrawal shall be deemed a breach of this LLC Agreement allowing the Company
to recover from the withdrawing Member damages for such breach as reasonably determined by the
remaining Members, including, without limitation, attorneys' fees, and offset such damages against
the amounts otherwise distributable to the withdrawing Member.

Subject to the remaining provisions of this LLC Agreement, upon the withdrawal of a
Member, the withdrawing Member shall be entitled to the "net asset value" of its Economic Interest,
which amount shall be the value of the Company's assets, net of the Company's debts, liabilities and
obligations; less any deficit balance in the withdrawing Member's Capital Account, such
consideration which the Company shall pay in cash at the closing, which closing shall be within
thirty (30) days of the date such purchase price is determined at such time and place as designated
by the Company. For purposes of this determination, the value of the Company's assets, other than
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(c

cash, certificates of deposit and other instruments the value of which are readily ascertainable, shall
be determined with reference to the fair market value of such assets as determined by the Company's
regularly employed independent certified public accountant, which determination shall be final,
binding and conclusive upon all parties.

Notwithstanding the foregoing, if such withdrawal is deemed to be a breach of this LLC
Agreement as provided above, then the amount to which the withdrawing Member is entitled for its
Economic Interest shall not include any amount attributable to the goodwill of the Company and
shall be reduced by an amount equal to any damages attributable to such breach as described above.

13.3

	

Events of Dissolution. Unless the continuation of the Company's business is
approved by the affirmative vote or consentof all of the remaining Members within ninety (90) days
of an event of withdrawal, the Company shall immediately dissolve upon an event of withdrawal .
An event of withdrawal shall include:

(a

	

The withdrawal, retirement or resignation of a Member absent the approval
of the remaining Members and the failure to purchase a withdrawing Member's Economic Interest
as provided in Section 12.2 above;

(b

	

In the case of a Member that is a natural person, the death or insanity of such
Member or the entry by a court of competent jurisdiction adjudicating such Member incompetent
to manage his person or his estate ;
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A Member becoming a Bankrupt Member (as defined in Section 12.4 below) ;

(d

	

In the case of a Member that is a trust, the termination of the trust or the
distribution of such trust's entire interest in the Company, but not merely the substitution of a new
trustee ;

(e

	

In the case of a Member that is a general or limited partnership, the
dissolution and commencement of winding up of such partnership or a distribution of its entire
interest in the Company;

(f

	

In the case of a Member that is a corporation, the filing of articles of
dissolution, or their equivalent, for the corporation or revocation of its charter or its distribution of
its entire interest in the Company;

(g

	

In the case of a Member that is an estate, the distribution by the fiduciary of
the estate's entire interest in the Company;

(h

	

In the case of a Member that is a limited liability company, the filing of a
certificate of cancellation or articles of dissolution or termination, or their equivalent, for the limited
liability company or a distribution of its entire interest in the Company;



(i

	

The-day of January, 2049;

The affirmative vote or consent by all of the Members to dissolve, wind up
and liquidate the Company;

(k

	

The happening of any other event that makes it unlawful or impossible to
carry on the business of the Company .

Except as otherwise provided in this LLC Agreement or the Delaware Act, upon the
occurrence of an event of withdrawal as described in subsection (a) through (h) above, the Member
subject of such an event shall cease to be a Member and shall thereafter be an Economic Interest
Owner. An event of withdrawal shall not include a Transfer of a Member's interest pursuant to
Article 10 above.

12.4

	

Bankruptcy of a Member. A "Bankrupt Member" shall mean any Member or
Economic Interest who:
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(a

	

makes an assignment for the benefit of its creditors ;

(b

	

files a voluntary petition in bankruptcy',

(c

	

files a petition or answer seeking for itself any reorganization, arrangement,
composition, readjustment, liquidation, dissolution or similar relief under any statute, law or
regulation or files an answer or other pleading admitting or failing to contest the material allegations
of a petition filed against it in any proceeding of such nature ;

(d

	

seeks, consents or acquiesces in the appointment of a trustee, receiver or
liquidator of the Member or Economic Interest Owner or of all or any substantial part of its property :
or

(e

	

is the subject of any proceeding seeking reorganization, arrangement,
composition, readjustment, liquidation, dissolution or similar relief under any statute, law or
regulation, and one hundred twenty (120) days after commencement of such proceeding, the
proceeding has not been dismissed; or without the Members' or Economic Interest Owners' consent
or acquiescence has had a trustee, receiver or liquidator appointed for itself or for a substantial part
of its property and the appointment is not vacated or stayed, or within ninety (90) days after the
expiration of any such stay, the appointment is not vacated.

12 .5

	

Option to Purchase . The remaining Members shall have the option to purchase the
Economic Interest of a Bankrupt Member for the purchase price determined and paid in accordance
with the methodology, terms and conditions provided in Section 12 .2 above for the purchase of a
withdrawing Member's interest ; provided, however, that no discounts shall be made to the purchase
price for any deemed breach of the LLC Agreement. If the remaining Members do not elect to
acquire all of the Bankrupt Member's interest, the interest shall be transferred in accordance with



Article 10 above, or if not transferred, retained by the Bankrupt Member. If the remaining Members
exercise their option hereunder and the Bankrupt Member fails to assign its interest in the Company
at the time and place fixed for closing, then the remaining Members may enforce the obligation of
the Bankrupt Member by an action for specific performance.

12 .6

	

Cessation of Business. In the event of the occurrence of any event effecting the
dissolution of the Company, the Company shall cease to carry on its business, except insofar as may
be necessary for the winding up of its business, but its separate existence shall continue until the
Chairman has filed a certificate of cancellation in the office of Delaware Secretary of State or until
a decree terminating the Company has been entered by a court of competent jurisdiction .

12 .7

	

Winding Up . Liquidation . and Distribution of Assets . Upon dissolution, an
accounting shall be made of the accounts of the Company and of the Company's assets, liabilities
and operations, from the date of the last previous accounting until the date of dissolution and the
Chairman shall immediately proceed to wind up the affairs of the Company. If the Company is
dissolved and its affairs are to be wound up, the Chairman shall :

(a)

	

Collect and sell or otherwise liquidate all of the Company's assets as promptly
as practicable (except to the extent a Majority in Interest may determine to distribute any assets to
the Members and Economic Interest Owners in kind) ;

(b)

	

Allocate any Net Profits or Net Losses resulting from such sale or other
disposition of the Company's assets to the Members' and Economic Interest Owners' Capital
Accounts in accordance with Section 2 .1 (c) above;

(c)

	

Discharge all debts, liabilities and obligations of the Company, including
those to Members and Economic Interest Owners who are creditors, to the extent otherwise
permitted by law, other than debts, liabilities and obligations to Members and Economic Interest
Owners for distributions, and establish such reserves as the Management Committee may deem
reasonably necessary to provide for contingencies or liabilities of the Company (for purposes of
determining the Capital Accounts of the Members and Economic Interest Owners, the amounts of
such reserves shall be deemed to be an expense of the Company);

(d)

	

Distribute the remaining assets to the Members and Economic Interest
Owners either in cash or in kind, with any assets distributed in kind being valued for this purpose
at their fair market value, as follows and in the following order of priority :

(i

	

First, to the Members and Economic Interest Owners with positive
Preference Contribution Account balances, in proportion to their respective Preference Contribution
Account balances, up to the amount necessary to reduce all such Preference Contribution Account
balances to zero ;

(ii

	

Next, to the Members and Economic Interest Owners in the relative
amounts, and up to the aggregate amount (if any), necessary so that the Residual Capital Account
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Balances of the Members and Economic Interest Owners will be in the ratio of their respective
Percentage Interests; and

(iii

	

The balance, if any, to the Members and Economic Interest Owners
in proportion to their Percentage Interests .

If any assets of the Company are to be distributed in kind, the fair market value of those
assets as of the date of dissolution, other than cash, certificates of deposit and other instruments the
value of which are readily ascertainable, shall be as determined as provided in Section 12.2 above.
Those assets shall be deemed to have been sold as of the date of dissolution for their fair market
value, and the Capital Accounts of the Members and Economic Interest Owners shall be adjusted
pursuant to the provisions of this LLC Agreement to reflect such deemed sale ;

(e)

	

Upon completion of the winding up, liquidation and distribution of the assets,
the Company shall be deemed terminated : and

(f)

	

The remaining Members shall comply with any applicable requirements of
the Delaware Act pertaining to the winding up of the affairs of the Company and the final
distribution of its assets .

13.5

	

Certificate of Cancellation . When all debts, liabilities, and obligations have been
paid and discharged or adequate provisions have been made therefor and all of the remaining assets
have been distributed to the Members and Economic Interest Owners, the Chairman shall execute
a certificate of cancellation setting forth the information required by the Delaware Act and shall be
delivered to the Delaware Secretary of State.

12.9

	

Return of Contribution Nonrecourse to Other Members. Except as provided by law
or as expressly provided in this LLC Agreement, upon dissolution, each Member and Economic
Interest Owner shall look solely to the assets of the Company for the return of its Capital
Contributions . If the Company assets remaining after the payment or discharge of the debts and
liabilities of the Company is insufficient to return the Capital Contributions of the Members and
Economic Interest Owners, the Members and Economic Interest Owners shall have no recourse
against any other Member or Economic Interest Owner.

SELLLC

ARTICLE 13
MISCELLANEOUS PROVISIONS

13 .1

	

Waiver of Right of Partition . It is specifically agreed that no Member or Economic
Interest Owner shall have the right to ask for partition of the assets owned or hereafter acquired by
the Company, nor shall any such Member or Economic Interest Owner have the right to any specific
assets of the Company on the liquidation or winding up of the Company, except upon the affirmative
vote or consent of all Members.
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13 .2

	

Notices . Except as otherwise provided in this LLC Agreement, any notice required
or permitted herein shall be in writing and shall be deemed to have been delivered, whether actually
received or not, two (2) calendar days after being deposited in the United States mail, by registered
mail . return receipt requested, postage prepaid, addressed to the party entitled thereto at the last
address of such party provided by such party to the Company . Any notice to the Company shall be
sent to the Company's principal place of business .

13.3

	

Governing Law . This LLC Agreement has been made and executed in accordance
with the Delaware Act and is to be construed,enforced, and governed in accordance therewith and
with the laws of the State of Delaware . The parties agree that all actions or proceedings arising
directly or indirectly from this LLC Agreement shall be commenced and litigated only in the District
Court of Johnson County . Kansas, or the United States District Court for the District of Kansas,
located in Kansas City, Kansas . The parties hereby consent to the jurisdiction over them of the
District Court of Johnson County, Kansas, or the United States District Court for the District of
Kansas, in all actions or proceedings arising directly or indirectly from this LLC Agreement.

13 .4

	

Entire Agreement. Except as otherwise provided herein, this LLC Agreement together
with the recitals and Exhibits hereto . each of which are incorporated herein by this reference.
constitutes the entire agreement among the Members on the subject matter hereof and may not be
changed, modified. amended, or supplemented except in writing, signed by all of the Members. All
other oral or written agreements, promises, and arrangements in relation to the subject matter of this
LLC Agreement are hereby rescinded .

13 .5

	

Binding Agreement. Subject to the restrictions and encumbrances set forth herein,
the terms and provisions of this LLC Agreement shall be binding upon, be enforceable by and inure
to the benefit of the Members, Economic Interest Owners and their respective heirs, executors,
administrators, personal representatives, successors, and assigns .

13.6

	

Interpretation . The descriptive headings contained in this LLC Agreement are for
convenience only and are not intended to define the subject matter of the provisions of this LLC
Agreement and shall not be resorted to for interpretation thereof .

13 .7

	

Severabilitv . If any provision of this LLC Agreement or the application thereof to
any individual or entity or circumstance shall be invalid or unenforceable to any extent, the
remainder of this LLC, Agreement and the application of such provisions to other individuals or
entities or circumstances shall not be affected thereby and shall be enforced to the greatest extent
permitted by law.

13 .8

	

Waiver. No consent or waiver, express or implied, by any Member or Economic
Interest Owner to or of any breach or default by any other Member or Economic Interest Owner in
the performance by such other Member or Economic Interest Owner of its obligations under this
LLC Agreement shall be deemed or construed to be a consent or waiver to or of any other breach or
default in the performance by such other Member or Economic Interest Owner of the same or any
other obligations hereunder. The failure on the part of any Member or Economic Interest Owner to
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complain of any act or failure to act of any of the other Members or Economic Interest Owners or
to declare any of the other Members or Economic Interest Owners in default, irrespective of how
long such failure continues, shall not constitute a waiver by such Member or Economic Interest
Owner of its rights under this LLC Agreement.

13.9

	

Equitable Remedies . The rights and remedies of any of the Members or Economic
Interest Owners hereunder shall not be mutually exclusive. Each of the Members and Economic
Interest Owners confirms that damages at law may be an inadequate remedy for a breach or
threatened breach of this LLC Agreement and agrees that in the event of a breach or threatened
breach of any provision hereof, the respective rights and obligations hereunder shall be enforceable
by specific performance, injunction or other equitable remedy, but nothing herein contained is
intended to, nor shall it, limit or affect any right or rights at law or by statute or otherwise of a
Member or Economic Interest Owners aggrieved as against a party for a breach or threatened breach
of any provision hereof; it being the intention hereof to make clear the agreement of the Members
and Economic Interest Owners that the respective rights and obligations of the Members and
Economic Interest Owners hereunder shall be enforceable in equity as well as at law or otherwise .

13.10

	

Attornev's Fees . In the event of a default by a Member or Economic Interest Owner
under this LLC Agreement, the non-defaulting Members and Economic Interest Owners shall be
entitled to recover all costs and expenses, including attorney's fees, incurred as a result of said default
or in connection with the enforcement of this LLC Agreement.

13 .11 Counterparts .

	

This LLC Agreement may be executed in two (2) or more
counterparts, all of which taken together shall constitute one (1) instrument .

13 .12

	

Gender. Whenever in this LLC Agreement, words, including pronouns, are used in
masculine or neuter, they shall be read and construed in the masculine, feminine or neuter, as the
case may be, wherever they would so apply, and wherever in this LLC Agreement, words, including
pronouns, are used in the singular or plural, they shall be read and construed in the plural or singular,
respectively, wherever they would so apply.

13 .13

	

Saving, Clause . In the event any provision of this LLC Agreement shall be, or shall
be found to be, contrary to the Delaware Act, such provision shall be deemed amended so as to
conform with such Act.

13 .14

	

Further Documentation . Each of the parties hereto agrees in good faith to execute
such further or additional documents as may be necessary or appropriate to fully carry out the intent
and purpose of this LLC Agreement.

13 .15

	

Incorporation of Recitals .

	

The preamble and recitals to this LLC Agreement are
hereby incorporated by reference and made an integral part hereof .

13 .16

	

Indemnification . The Company shall indemnify any Member, representative on the
Management Committee, Chairman or officer of the Company (each referred to as an "Indemnified
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Party") who was or is a party or is threatened to be made a party to any threatened, pending or
completed action, arbitration, suit or proceeding, whether civil, criminal, administrative or
investigative, other than an action by or in the right of the Company, by reason of the fact that such
Indemnified Party is or was a Member, representative on the Management Committee, Chairman or
officer of the Company or is or was serving at the request of the Company as a director or officer of
another corporation, partnership, joint venture, trust, or other enterprise, against liability incurred in
connection with such action, arbitration, suit or proceeding, including attorneys' fees, judgments,
fines and amounts paid in settlement actually and reasonably incurred by such Indemnified Party in
connection with such action, arbitration, suit or proceeding, including any appeal thereof, if such
Indemnified Party acted in good faith and in a manner such Indemnified Party reasonably believed
to be in or not opposed to the best interests of the Company and, with respect to any criminal action
or proceeding, had no reasonable cause to believe such Indemnified Party's conduct was unlawful,
except that no indemnification shall be made in respect of any claim, issue or matter as to which such
Indemnified Party shall have been adjudged to be liable for gross negligence or gross misconduct
in the performance of such Indemnified Party's duty to the Company unless and only to the extent
that the court or arbitration in which the action, arbitration or suit was brought determines upon
application that, despite the adjudication of liability and in view of all the circumstances of the case,
such Indemnified Party is fairly and reasonably entitled to indemnity for such expenses which the
court or arbitration shall deem proper . The termination of any action, arbitration, suit, or proceeding
byjudgment, order, settlement, conviction, or upon a plea of nolo contendere or its equivalent, shall
not, of itself, create a presumption that the Indemnified Party did not act in good faith and in a
manner which such Indemnified Party reasonably believed to be in or not opposed to the best
interests of the Company and, with respect to any criminal action or proceeding, had reasonable
cause to believe that such Indemnified Party's conduct was unlawful .
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11%; WMNESS WHEREOF, the parties hereto have signed this LLC Agreement to be
effective on the date first above written .

SE HOLDNGS, L.L.C .,
a Delawa/e lipiteVliability company
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EXHIBIT A

LIIvIITED LIABILITY COMPANY AGREEMENT OF STRATEGIC ENERGY, L.L.C .

_Name

Description and
Fair Market Value of

Initial Ca ital Contribution

Number of
Units of

Percenta;e
Interests

SE Holdings, L.L.C . 100

Total 100


