BEFORE THE PUBLIC SERVICE COMMISSION


OF THE STATE OF MISSOURI

In the Matter of Southwestern Bell 

)

Telephone, L.P., d/b/a SBC Missouri’s  
)
Case No. _________________

Tariff Filing to Increase the Late Payment
)
Tariff No. JI-2005-0150

Charge for Residential Customers in the
)

Harvester and St. Charles Exchanges.
)

MOTION TO REJECT THE TARIFF, OR IN THE 

ALTERNATIVE, TO SUSPEND AND HOLD AN

EVIDENTIARY HEARING

The Office of the Public Counsel (Public Counsel) asks the Missouri Public Service Commission to reject SBC’s proposed tariff to increase the $1.60 late payment for residential customers in the Harvester and St. Charles exchanges to $5.00, or, in the alternative, to suspend the tariff and hold an evidentiary hearing.

Public Counsel suggests that the proposed fee increase is unlawful and discriminatory in violation of Section 392.200.2 and .3, RSMo in that it charges a different and higher charge in these two exchanges than it charges in the other 158 SBC exchanges for that same activity or service.  The residential customers in these two exchanges are singled out for discriminatory treatment, that is, a higher price or charge than other residential customers in other exchanges.  Section 392.200.3, RSMo prohibits the giving of an undue or unreasonable preference or advantage to any person or locality and prohibits subjecting any person or locality to any undue or unreasonable prejudice or disadvantage.  Section 392.200.2 prohibits different charges for the same service under the same or substantially the same circumstances and conditions.

Late payment charges should be treated the same without regard to locality.     Just because the residential services have been reclassified by the Commission in TO-2001-467 does not provide a sufficient basis for this variance in this price.  Even though SBC is allowed flexibility to adjust its rates for such competitive services upward or downward as it determines appropriate in its competitive environment (Section 392.245.5), SBC still may not engage in unreasonable discrimination. There is no valid justification or basis for singling out customers in these two exchanges so that they pay charges 212.5% above other residential customers. See, State ex rel. DePaul Hosp. School of Nursing v. PSC, 464 S.W.2d 737, 740 (Mo. App. 1970) that customers of like character under virtually the same conditions must be treated the same.  Any differences in charges must be based upon differences in service and there must be some reasonable relationship in the amount of differences. State ex rel. Laundry, Inc. v. PSC, 34, S.W.2d 37, 45 (Mo. 1931).  SBC has provided no reasonable justification for the discriminatory increase in charges.

The Missouri Court of Appeals recently discussed the PSC authority and duty regarding competitive telecommunications services. In State of Missouri ex rel. Coffman v. Public Service Commission, WD63133, WD63134 and WD63135        (08/10/2004), the Court said: 

“Except as provided in subsection 1 of section 392.520, a telecommunications company shall at a minimum: (5) Be subject to the provisions of subsections 2, 3, 4 and 5 of section 392.200, so far as such provisions are applicable to a telecommunications company.  Thus, even if a telecommunications company is classified as competitive pursuant to section 392.361.1, it is still subject to the provisions of section 392.200.2, .3, .4, and .5. Thus, pursuant to section 392.200.2, such companies may not charge any customer more or less for any service than it charges any other customer; pursuant to section 392.200.3, such companies may not give any undue or unreasonable preference to any customer, or subject any customer to any undue or unreasonable prejudice or disadvantage; pursuant to section 392.200.4, such companies may not discriminate based on geographic area or other market segmentation; and, pursuant to section 392.200.5, such companies may not charge a different price for equivalent service over equivalent distances without filing the appropriate tariff. It is, of course, significant that section 392.390.5 omits any reference to section 392.200.1, which requires that all of a telecommunications company's charges must be "just and reasonable." The express mention of one thing in a statute implies exclusion of another. Mo. Bd. of Registration for the Healing Arts v. Levine, 808 S.W.2d 440, 443 (Mo. App. 1991). Thus, it appears that the legislature intended that it was within the discretion of the Commission to decide whether to apply to a competitive telecommunication company, in a given proceeding, the requirements of section 392.200.1.”
The reclassification of residential service as competitive in Case No. TO-2001-467 does not justify the 212.5% increase in the late payment charge.  The proposed rate is unreasonable in that the difference in prices for the late payment charge has no reasonable relationship to the amount in the difference.  It appears that the sole reason this increase is proposed is that SBC believes that the competitive classification frees it from all Commission oversight.  However, under Section 392.200.1, RSMo, the PSC can still review rates for competitive services to determine whether the rates are just and reasonable. State ex rel. Coffman v. PSC, _____ S.W.3d ________ (August 2004). (Motion for rehearing pending).  A competitive classification does not give SBC an unfettered right to act in an arbitrary and unreasonable manner.

WHEREFORE, Public Counsel asks the Commission to reject the tariff, or in the alternative, suspend the tariffs and hold an evidentiary hearing.
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