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Enclosed for filing on behalf of Missouri-American Water Company, please find an original
and eight (8) copies of a Response to Staff Motion to Compel Answers to Staff Depreciation Data

Requests.

A copy of this filing is being provided to the General Counsel and Office of the Public

Counsel.

Please see that this filing is brought to the attention of the appropriate Commission personnel.

I thank you in advance for your cooperation in this matter.
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Enclosure

ce: Parties of Record

Sincerely,

ARENGEN & ENGLAND, P.C.
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RESPONSE TO STAFF MOTION TO COMPEL
ANSWERS TO STAFF DEPRECIATION DATA REQUESTS

COMES NOW Missouri-American Water Company (“MAWC” or “Company™) and, as its
Response to Staff Motion to Compel Answers to Staff Depreciation Data Requests (“Motion to
Compel™), states as follows to the Missouri Public Service Commission (“Commission”):

SUMMARY

The data requests that are the subject of Statf’s Motion to Compel ask MAWC to produce
depreciation files, in a specified format, that do not otherwise exist. In an effort to work with the
Staff, MAWC has attempted to produce the requested information and will continue to do so.
However, producing the files requested by the Staff is time consuming and has a cost associated with
it as MAWC does not have the resources to create the requested files itself.

Case law indicates that a party cannot be required to provide documents or information not
in its records. Keefover v. Director of Revenue, 996 S.W.2d 75, 76 (Mo.App. S.D. 1999). MAWC
may accurately answer these data requests without further obligation to provide the files by stating
that the requested files are not a part of MAWC s records and would have to be created anew. Thus,
the Commission should deny the Staff’s Motion to Compel.

DISCUSSION
1. On August 6, 2003, the Commission Staff (“Staff”) filed its Motion to Compel

wherein it requested that the Commission compel MAWC to provide answers to Staff data requests



numbers 4602 and 4608. The Staff also asks that the Commission “direct the Company to correct
erroncous data relating to datarequests 4601, 4603-4607 and 4609 “within an expeditious time frame
after notice from the Staff of discovery of the error.”

2. The subject data requests each ask for “the depreciation database” for each of the
MAWC operating districts. Each of the data requests also goes on to additionally state that the
database should be presented:

in the Gannett Fleming format . . . containing dollar amounts by capital account from

date of inception, or earliest date of Company records. For each capital account,

include dollars by year of installation, year of retirement, year of transfer, and

account balance at the end of fiscal 2002.

3. MAWC does not maintain depreciation data in the “Gannett Fleming format™ as
described by the Staff. In order to provide the information requested by Staff in the subject data
requests, the Company must create new data files.

4, The fact that new files must be created is evident from the Staff Motion to Compel.
One of the Staff’s complaints is how MAWC created the data files that have been provided to the
Staff. In the second section of paragraph 5(c), the Staff goes into detail as to how it “suggested to
the Company that it build new data files for each separate calendar year, rather than merge those
files” (emphasis added).

5. Commission Rule 4 CSR 240-2.090(1) provides that discovery may be obtained by
the same means and under the same conditions as in civil action in the circuit court.

6. MAWC’s responses to data requests 4602 and 4608 are not “non-responsive” as
asserted by Staff. MAWC has stated in its responses that it does not have the depreciation

information requested by the Staff, an accurate, truthful and complete response to the requests made.
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MAWC does not have the resources to create these files itself. MAWC must instead incur additional
expenses for a consultant at Gannett Fleming to create the files.

7. In order to answer data requests, MAWC is not required to engage in research or
compile information in a form not readily available to the Company. As stated by the Missouri
Supreme Court, “[a]s a general rule a party in answering interrogatories must furnish information
which is in his possession and can be given without undue labor and expense . . . . Consequently
interrogatories which require a party to make investigations, research, or compilation of data for his
adversary are in many circumstances improper.” State ex rel. Gamble Construction Co. v. Carroll,
408 S.W.2d 34, 38 (Mo.banc 1966).

8. The depreciation data requested by Staff does not exist in the form requested by Staff.
MAWC cannot be expected to produce what it does not have. St. Louis County v. Hisel, 8304 S.W .2d
775 (Mo.App. 1990). Appellate courts have repeatedly held that a party cannot be required to
provide documents or information not in its records. Keefover v. Director of Revernue, 996 S.W.2d
75, 76 (Mo.App. S.D. 1999). Thus, MAWC does not have a duty to provide information in the
specific form requested by the Staff.

9. This having been said, MAWC has attempted to voluntarily provide the information
in the requested format. Unfortunately, this has turned out to be a time consuming endeavor as the
age and ownership history of the various districts makes the task very difficult. The “erroneous data”
of which the Staff complains will always be a potential by-product of this file creation process. The
question becomes what errors are significant enough to justify the time and expense necessary to
track down and correct data. For example, the retirement of property recorded in the year 1900 for
property not placed in service until 1954, about which Staff complains, concerns a handful of entries

of less than $100 cach within a study concerning millions of dollars of plant. While these entries
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can be tracked down and corrected, the expense to do so will far exceed the amount of money
represented by the entries.

10. MAWC will continue to work with the Staff as to these issues and will strive to
provide the requested files as soon as is possible. In fact, MAWC has provided the St. Louis County
District data through 2002 and the Jefferson City District data years 2000 through 2002 to the Staff
as of August 15, 2003, and is continuing to work on cleaning up old data.

11. However, because responses to the subject data requests require MAWC to create
files which it does not otherwise possess, there is no legal justification for the Commission to issue
an order compelling MAWC to respond to data requests 4602 and 4608, nor is there a basis to
compel MAWC to “correct erroncous data relating to the other DRs . . . within an expeditious time
frame after notice from the Staff or discovery of the error.”

WHEREFORE, MAWC respectfully requests that the Commission issu¢ its order denying

the Staff’s Motion to Compel Answers to Staff Depreciation Data Requests.

Resieitfybmitted,
DéanL. Cooper ? MBE#36592

William R. England, II MBE#23975
BRYDON, SWEARENGEN & ENGLAND P.C.
312 E. Capitol Avenue

P. 0. Box 456

Jefferson City, MO 65102

573/635-7166 (phone)

573/635-0427 (facsimile)
dcooper@hrydonlaw.com

ATTORNEYS FOR MISSOURI-AMERICAN
WATER COMPANY



Certificate of Service

I hereby certify that a true and correct copy of he above and foregoing document was sent by

U.S. Mail, postage prepaid, or hand-delivered on this

Cliff Snodgrass

Missouri Public Service Commission
Governor State Office Building, 8" Floor
Jefferson City, MO 65101

Jan Bond

Diekemper, Hammond, et al.
7730 Carondelet Ave, Suite 200
St. Louis, MO 63105

Leland Curtis

Curtis, Oetting, et al.

130 S. Bemiston, Suite 200
Clayton, MO 63105

Mr. Karl Zobrist

Blackwell Sanders Peper Martin LLP
Suite 1100, 2300 Main St.

Kansas City MO 64108

Mr. James B. Deutsch
Blitz, Bargette & Deutsch
308 E. High, Suite 301
Jefferson City, MO 65101

Ms. Diana M, Vuylsteke
Bryan Cave

211 N. Broadway, Suite 3600
St. Louis, MO 63102

Mark W. Comley

City of Jefferson

320 E, McCarty St.
Jefferson City, MO 65101

th day of August, 2003, to the following:

Rauth O Neill

Office of the Public Counsel

Governor State Office Building, 6™ Floor
Jefferson City, MO 65101

Stuart Conrad

Finnegan, Conrad & Peterson, L.C.
1209 Penntower Office Center
3100 Broadway

Kansas City, MO 64111

Lisa C. Langeneckert
720 Olive Street, Suite 2400
St. Louis, MO 63101-2313

Mr. Charles B. Stewart
Stewart & Keevil, L.I1..C,
1001 Cherry Street, Suite 302
Columbia, Missouri 65201

Mr. Jeremiah D. Finnegan
Finnegan,Conrad, et al,
Penntower Office Center
3100 Broadway, Suite 1209
Kansas City, MO 64111

James M. Fischer

Fischer & Dority

101 Madison Street, Suite 400
Jefferson City, MO 65101

/




