BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of Laclede Gas Company’s Tariff
)
Case No. GR-99-315

to Revise Natural Gas Rate Schedules

)    



RESPONSE OF LACLEDE GAS COMPANY

TO MOTIONS TO STRIKE 

COMES NOW Laclede Gas Company (“Laclede”) and, pursuant to 4 CSR 240-2.080 of the Commission’s Rules of Practice and Procedure, submits its Response to the Motions to Strike filed by the Staff of the Missouri Public Service Commission (“Staff”) and the Office of the Public Counsel (“Public Counsel”) on December 17, 2004.  In support of its Response, Laclede states as follows:

1.
On December 9, 2004, Laclede filed its Request Regarding Accounting Adjustment to Implement Depreciation Rates in which it proposed certain accounting adjustments that would enable the Commission to order a change in Laclede’s depreciation rates without having any adverse impact on either the Company or its customers.   The proposal was made in order to address certain concerns that have been raised regarding whether the Commission may decide the issues in this case, notwithstanding various mootness arguments that have previously been made by Public Counsel and Staff. 

2.
As Laclede has already pointed out in various pleadings, such mootness concerns are groundless.  See the August 18, 2004, Brief of Laclede Gas Company and Union Electric Company, and their August 25, 2004, Response to the Briefs of Commission Staff and Public Counsel, on the issue of mootness.  The fact remains that this Commission is under a judicial mandate to decide this matter by a Court that issued that directive after all of the events cited by Public Counsel and Staff in support of their mootness claims had already occurred.  In view of these circumstances, there is simply no justification for a Commission action that would effectively ignore an explicit judicial directive that the Commission render and support its decision on the matters at issue in this case.

3.
Nor is there anything factually or legally distinguishable between this case and the scores of other cases where the Commission has granted accounting authority orders, decided rate design and class cost of service issues, and rendered other decisions without immediately adjusting rates.   See State ex rel. Office of the Public Counsel v. Public Service Commission, 858 S.W. 2d 806 (Mo. App. W.D. 1993);  Re: Missouri Public Service, Case Nos. EO-91-358 and EO-91-360 (1991); Re: Laclede Gas Company, Case Nos. GR-96-193; GR-99-315, and GR-2001-629; Re: UtiliCorp United Inc. d/b/a Missouri Public Service and St. Joseph Light and Power Company, Case No. GA-2002-285. Re: Laclede Gas Company’s PGA Rate Design, GR-94-328, 4 Mo.PSC 3d 32 (1995); Re: Investigation into the Class Cost of Service and Rate Design for Union Electric Company, Case No. EO-96-15, 8 Mo.PSC 3d 407 (1999).  In none of these cases to Laclede’s knowledge was any claim ever made, let alone seriously considered, that the Commission could not act because of mootness considerations or because its decision would somehow constitute an improper declaratory opinion.

  4.
Moreover, even if mootness was a valid concern, this Commission, just like a court, has the inherent authority to render a decision nonetheless under the well-known exception to the mootness doctrine for issues of public importance that are capable of repetition and yet evade review. State ex rel. Jackson County v. Missouri Public Service Commission, 985 S.W.2d 400, 403 (Mo. App. W.D. 1999).
5.
In short, there is nothing – absolutely nothing – which precludes this Commission from doing what the Western District Court of Appeals has directed it to do – namely decide this case and support its determinations with adequate findings of fact.  Nevertheless, in an effort to dispel any doubts about the Commission’s ability to act, Laclede has proposed a set of common-sense accounting adjustments that the Commission can order Laclede to make.  Notably, neither Staff nor Public Counsel have asserted or even suggested in their Motions to Strike that Laclede’s customers would be harmed by these adjustments.   Instead, they urge the Commission to strike Laclede’s proposal on procedural fairness grounds and, according to Staff, because adoption of the proposal would allow Laclede to renege on its prior settlement agreements.

6.
It is incredible that Staff and Public Counsel have even suggested that notions of ‘procedural fairness’ and ‘compliance with settlement agreements’ support their argument.  For it is in fact these parties who have violated both fundamental tenets of procedural fairness and the representations they made in prior settlement agreements.  The only reason Laclede has had to respond to a mootness issue at all is because Public Counsel and Staff have both decided to raise the issue long after the appellate process in this case had concluded and in direct violation of their explicit agreements not to do so.   As Laclede has previously pointed out, the Stipulations and Agreements in the two Laclede rate cases cited by Staff and Public Counsel in support of their mootness argument both contained provisions that: (a) expressly acknowledged Laclede’s appeal of the Commission’s 1999 depreciation decision or any judicial review proceedings involving treatment of net salvage costs, and  (b) stated that the agreements reflected therein would not be cited or relied upon by any party to prejudice Laclede’s rights to fully pursue that appeal or to pursue its position in any other proceeding.  (See paragraphs 6 and 14 of the November 16, 2001 Stipulation and Agreement in Re: Laclede Gas Company, Case No. GR-2001-629, and paragraphs 7 and 18 of the August 20, 2002 Stipulation and Agreement in Re: Laclede Gas Company, Case No. GR-2002-356).  Notably, each and every one of these provisions was ultimately approved by the Commission.
7.
Despite the explicit language of these stipulations and agreements, however, Public Counsel and Staff have repeatedly filed pleadings, made representations and asserted positions before this Commission that are specifically designed to frustrate the very rights that Laclede bargained for.  They have at various times raised claims of mootness, suggested that Laclede may obtain a determination on the merits only if it is willing to pay a steep financial price for doing so, and resisted every effort, including the instant one, to facilitate a Commission decision that would give Laclede the benefit of the process that they solemnly agreed Laclede was entitled to receive.   Even worse, they have waited over five years to raise these meritless concerns, bringing them up only at the concluding stages of a lengthy and expensive judicial review process that has involved two appeals to the Circuit Court and one to the Western District Court of Appeals.

8.
Laclede fully agrees with Staff that parties should adhere to the terms of their stipulations and agreements.  However, the Commission can only hold the parties to their agreement by deciding this case on the merits.  With or without making the accounting adjustments proposed by Laclede, such action would do nothing more than give force and effect to both the spirit and the letter of the very settlement provisions that Staff and Public Counsel have so casually and inappropriately ignored.  Moreover, the Commission would be honoring those agreements in a way that harms neither the Company nor its customers.

9.
No matter how hard Staff and Public Counsel may try to impede the Commission’s exercise of its authority to decide issues of public importance, the fact remains the Commission has not only the power in this case, but also an affirmative obligation, to take whatever lawful and reasonable action it deems appropriate to resolve this matter, so long as that resolution can be supported by the record evidence.  See State ex rel. GTE North, Inc. v. Public Service Commission, 835 S.W.2d 356, 361-363 (Mo. App. W.D. 1992).  Indeed, as the Commission itself has recognized in denying other procedural attempts by Public Counsel to terminate remand proceedings, such a result is dictated by fundamental tenets of fair play and due process:
If the Commission were to grant Public Counsel’s Motion to Dismiss, the Commission would again not be deciding all the issues in this case.  The Commission would again be denying the parties due process and the potential of an appeal or other review as to the basis of the Commission’s decision.  The Circuit Court remanded this case to the Commission for further action.  Failure to render a decision after holding a hearing would constitute incomplete action.  The Commission does not believe that the Circuit Court would direct the Commission to hold an unnecessary hearing where no decision was expected to be rendered.

Re: Missouri Gas Energy, 9 Mo. PSC 3d 327, 330 (2000). 

10.
The same exact considerations apply here.  Contrary to Staff’s and Public Counsel’s assertions, the Commission is not in some kind of procedural straight jacket that precludes it from making a determination on an issue that it has professed a desire to address.  And it would be an extraordinary thing indeed to conclude otherwise in the face of a standing judicial mandate that directs the Commission to make that very determination in a way that is supported by clear reasoning and adequate findings of fact.  
For all of these reasons, the Commission should deny the Motions to Strike filed by Staff and Public Counsel.





Respectfully submitted,





/s/ Michael C. Pendergast___
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