Before the Public Service Commission

of the State of Missouri

	In the Matter of the Application by 

Aquila, Inc. for Authority to Assign, 

Transfer, Mortgage or Encumber Its Franchise, Works or System.
	))))
	Case No. EF-2003-0465


STAFF’S POSITION STATEMENTS ON THE ISSUES


COMES NOW the Staff of the Missouri Public Service Commission (“Staff”) and respectfully states the following positions on the issues listed in the list of issues:


1.
On April 30, 2003 Aquila, Inc. filed an application with the Missouri Public Service Commission asserting that it has domestic working capital needs of $250 million and seeking authorization both to encumber its regulated assets in Missouri as collateral for an existing $430 million three-year term loan and related First Mortgage Bonds, and to secure its working capital needs up to $430 million after expiration of the three-year term loan, all as more particularly described in the application.



2.
On July 21, 2003 the Commission issued its Order Adopting Jointly Proposed Procedural Schedule wherein the Commission required the parties to file by September 30, 2003, their statements of position on the final list of issues to be determined by the Commission in this case that they filed September 22, 2003.  


3.
Below is a statement of each issue followed by the Staff’s position on that issue:

STAFF’S POSITION STATEMENTS


1.
What standard should the Commission use when evaluating whether to grant to Aquila, Inc. the authority it seeks in its application?

Staff’s position:  

The statutes under which Aquila, Inc. seeks authority to encumber its franchise, works or system, necessary or useful in the performance of its duties to the public in Missouri, sections 393.180 and 393.190.1 RSMo 2000, do not specify a standard by which the Commission is to measure such an application, nor is a standard found elsewhere in Missouri law; therefore, the standard lies within the broad discretion of the Commission.

Section 393.180 RSMo. 2000 expressly subjects both gas and electrical corporations to this Commission’s jurisdiction as to their issuances of stocks, bonds, notes and other evidences of debt, as well as the creation of liens on their property that is situated in Missouri.  Section 393.190.1 RSMo. 2000, among other things, prohibits gas and electrical corporations from selling, assigning, leasing, transferring, mortgaging, or otherwise disposing of or encumbering any part of their franchise, works or system, necessary or useful in the performance of their duties to the public without first obtaining from this Commission authorization to do so.  

The Staff is unaware of any decision by this Commission, or any court having jurisdiction over it, where the Commission, or court, has expressly addressed either (1) the standard to apply when reviewing an application that seeks only authority to encumber part of a utility’s franchise, works or system, necessary or useful in the performance of its duties to the public in Missouri or (2) the extent of the discretion that the Commission may have in determining that standard.

Given that the Staff has not encountered the fact pattern in this case before—where the applicant is seeking authority to use utility assets as collateral for a completed financing—and the lack of an explicit standard in the statute that requires the applicant to obtain that authority from the Commission, § 393.190.1 RSMo 2000, the Staff elected to apply a standard that the Commission typically applies and that the Staff views to be one of the least demanding for an applicant to satisfy—the standard of “not detrimental to the public interest.”  The Staff has concluded that since Aquila, Inc. failed to meet this standard, it need not consider whether Aquila, Inc. could meet a more demanding standard.  See State ex rel. City of St. Louis v. Public Serv. Comm’n, 73 S.W.2d 393 (Mo. banc 1934) and State ex rel. Fee Fee Trunk Sewer, Inc. v. Litz, 596 S.W.2d 466 (Mo. App. 1980).  Also, the meaning of the phrase “not detrimental to the public,” at least as it applies to merger transactions, may be addressed by the Missouri Supreme Court in the pending case State ex rel AG Processing, Inc. v. Public Service Comm’n, Case No. SC85352, which was orally argued to the court on September 10, 2003.


2.
Should the Commission approve Aquila’s Application to encumber its Missouri jurisdictional regulated assets to secure its three-year $430 million Term Loan Facility and related First Mortgage Bonds?

Staff’s position:  No.

Using its regulated utility assets as security for an existing financing that does not require the collateral as a condition to receipt of the proceeds of the financing will impair the collateral value of those assets for additional financings that Aquila, Inc. may need to undertake to assure that it can meet its customers’ demand for electricity in Missouri and, thus, is detrimental to the public interest.

Aquila, Inc. has made no assurances that the monies it asserts may be needed for utility operations working capital—$250 million—will be available for use by its regulated operations when needed, if needed.  

Aquila, Inc.’s claim of working capital needs of $250 million for its regulated utility operations is overstated and, even so, Aquila, Inc. already has authority to encumber more utility assets than is required to secure $250 million.

The working capital needs of Aquila, Inc.’s utility operations in Missouri are low relative to the working capital needs of its utility operations in other states; however, the value of Aquila, Inc.’s assets in Missouri is greater than the values of its assets in other states.  Therefore, if all of the assets of Aquila, Inc.’s utility operations in Missouri are added to the collateral pool, their contribution to the collateral pool would be disproportionate to their working capital needs. 

Under the three-year $430 million Term Loan Facility and related First Mortgage Bonds Aquila, Inc. may obtain a 75 basis-point reduction in the interest rate on the borrowed funds (from 8.75% to 8.0%) if it has authority to add “substantially all” of its utility property as collateral for the financing.  There is no benefit to Aquila, Inc.’s utility operations flowing from the 75 basis-point reduction in interest rate that Aquila, Inc. will get if it is able to pledge sufficient utility collateral.

The internal safeguards proposed by Aquila, Inc. to protect its customers in Missouri are inadequate.


3.
If the Commission approves Aquila’s Application to encumber its Missouri jurisdictional regulated assets to secure its three-year $430 million Term Loan Facility and related First Mortgage Bonds should the Commission grant Aquila authority to use the Missouri regulated assets as collateral to secure future replacement debt offerings for working capital requirements not to exceed $430 million after the three-year term of the current Term Loan Facility expires?

Staff’s position:  No.  

Aquila, Inc. has provided no support for working capital needs in excess of $250 million.  Further, the internal safeguards proposed by Aquila, Inc. to protect its customers in Missouri are inadequate.


4.
Should the Commission order Aquila, Inc. to submit to the Staff on a monthly basis within 21 days of the last day of each month (except on a quarterly basis for MAIFI), until Aquila, Inc.’s financial condition attains investment grade and the Staff determines that reporting is no longer necessary, the following service quality measurements:


Average Speed of Answer – All other calls


Average Speed of Answer – Emergency calls


Abandoned Call Rate


Service Level – All other calls


Service Level – Emergency calls


Percentage of Total Electric and Gas Meters Read


Number of Consecutive Estimated Meters Read


SAIFI (number of service interruption occurrences per customer)


SAIDI (hours or minutes of service interruption per customer served)


CAIDI (hours or minutes of service interruption per customer interrupted)


MAIFI (momentary average interruption frequency index)?

Staff’s position:  Yes.  

Although Aquila, Inc. presently provides these quality of service measures voluntarily on a quarterly basis, because customer services is one of the first areas where financially distressed companies cut costs, and since Aquila, Inc. is financially distressed, customer quality of service measures should be monitored more closely, i.e., on a monthly basis.  Therefore, the Commission should require that Aquila, Inc. submit reports on these measures of customer service to the Staff, on a monthly, state-by-state basis. 


5.
Should the Commission order Aquila, Inc. to submit to the Staff the service quality measurements listed in the preceding issue description for each state in which it provides service when it completes implementing the capability to do so, and should the Staff be kept apprised of the progress of Aquila, Inc.’s implementation of its capability to capture data to report these measurements on a state-by-state basis?

Staff’s position:  Yes.  

Currently, with the exception of the last four measures listed in issue number four above, the reports are provided on an aggregate basis for all of Aquila, Inc.’s domestic utility operations.  Aquila, Inc. is currently working on keeping this data on a state-by-state basis.  When this data is available on a state-by-state basis for those quality of service measures for which this data is not currently available on a state-by-state basis, these quality of service measures should be reported for each state where Aquila, Inc. has utility operations so that the Commission can better monitor the quality of service that Aquila, Inc. provides in Missouri.


WHEREFORE, the Staff, in compliance with the Commission’s Order Adopting Jointly Proposed Procedural Schedule, submits the above positions to the final list of issues to be determined by the Commission in this case.
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