Before the Public Service Commission

Of the State of Missouri

	Robert M. Hellebusch,

                    Complainant,

     v.

Blue Lagoon Sewer Corp.,

                    Respondent.
	)))))))))
	Case No. SC-2005-0099

	
	
	


STAFF RECOMMENDATION

COMES NOW the Staff of the Missouri Public Service Commission and, for its Staff Recommendation, states to the Missouri Public Service Commission as follows:

Procedural Background


1.  
On October 14, 2004, Complainant Robert M. Hellebusch filed with the Commission a formal complaint against Blue Lagoon Sewer Corp., alleging that Blue Lagoon was improperly billing him for sewer service to 43682 Blue Lagoon Drive, Monroe City, MO 63456.  Mr. Hellebusch also alleged that he may have to incur a large expense to bring the sewer system up to standards, and that the sewer service that Blue Lagoon provides does not comply with Department of Natural Resources regulations and is not adequate.  Blue Lagoon filed its Answer to Complaint on November 10, 2004.

2.  
On November 12, 2004, the Commission ordered the Staff to investigate certain issues that are presented in this complaint case and to file a report of its findings and recommendation by no later than December 2, 2004.  The Commission specifically identified billing and sewer system standards as issues in the case, and directed the Staff to include in its recommendation information about the Commission’s jurisdiction over the allegations and relief requested in the Complaint.

Identity of the Respondent

3.  
The identity of the respondent in this case is not clear from the pleadings.  In the style of the Complaint, Mr. Hellebusch listed “Blue Lagoon Sewer Corp.” as the respondent; however in Paragraph 2 of the Complaint he identified the respondent as “Ken Jaeger / Blue Lagoon Sewer Corp.”  The Answer to Complaint was signed by an attorney who did not indicate on whose behalf he filed the Answer.  Paragraph 2 of the Answer does refer to “Respondent Ken Jaeger,” so it would appear that the Answer may have been filed on behalf of Ken Jaeger, and not on behalf of Blue Lagoon, which may therefore be in default.  For purposes of this Recommendation, however, the Staff will regard both Ken Jaeger and Blue Lagoon as respondents.

4.  
As the Staff understands the Answer to Complaint, the “Respondent” alleges that Ken Jaeger is in the process of conveying the sewer system that serves Mr. Hellebusch to “Blue Lagoon Sewer Corporation a Missouri Not For Profit Corporation.”

The Staff’s Investigation


5.  
Attached hereto as Exhibit A is the Staff’s Memorandum, which summarizes the results of the Staff’s investigation in this complaint case and in a companion complaint case (Case No. SC-2005-0083).  This Memorandum provides background information regarding the development of the sewer facilities that serve Mr. Hellebusch, regulation by the Missouri Department of Natural Resources, the number and nature of outlets that presently discharge to the lagoon, and the facts leading up to the initiation of the complaints in this case and in Case No. SC-2005-0083.  The Staff concludes that the subject sewer facility serves more than 25 outlets, that the owners of the subject facilities are providing sewer services “for gain,” and that Blue Lagoon does not qualify as a “nonprofit sewer corporation,” pursuant to the provisions of Sections 383.825 through 393.861 and Section 393.175.
  The legal consequences of these findings are discussed in more detail in the remainder of this Staff Recommendation.


6.  
Also attached hereto, as Exhibit B, is a copy of a letter that Steve Mahfood, Director of the Department of Natural Resources sent to Joseph P. Bindbeutel, chief counsel of the Environmental Protection Division of the Office of the Attorney General in November 2004.  In this letter, Mr. Mahfood states that 31 homes are illegally connected to the lagoon that Respondent operates, and he cites other technical problems related to the construction and operation of the facilities that serve Mr. Hellebusch.     

Definitions Affecting Commission Jurisdiction
7.  
Section 393.140 (1) provides that the Commission shall “[h]ave general supervision of … all gas plants, electric plants, water systems and sewer systems owned, leased or operated by any gas corporation, electrical corporation, water corporation, or sewer corporation.”  (Emphases supplied.)


8. 
Section 386.020 includes the following definitions:

(39)  “Person” includes an individual, and a firm or coprartnership;



…

(48)  “Sewer corporation” includes every corporation …  or person … owning, operating, controlling or managing any sewer system, plant or property, for the collection, carriage, treatment, or disposal of sewage anywhere within the state for gain, except that the term shall not include sewer systems with fewer than twenty-five outlets;



…

(49)  “Sewer system” includes all pipes, pumps, canals, lagoons, plants, structures and appliances, and all other real estate, fixtures and personal property, owned, operated, controlled or managed in connection with or to facilitate the collection, carriage, treatment and disposal of sewage for municipal, domestic or other beneficial or necessary purposes;” 


9.  
From the pleadings and from the definition of “sewer system” set forth above, it is clear that the lagoon and other facilities that serve Mr. Hellebusch constitute a “sewer system.”


10.  
It is also clear that both Ken Jaeger and Blue Lagoon Sewer Corp. are “persons,” as defined in Section 386.020 (39).


11.
As the Staff reports in the Memorandum that is attached hereto and incorporated herein, the sewer system that serves Mr. Hellebusch has at least 36 and perhaps as many as 139 outlets; in any event, it does not serve “fewer than twenty-five outlets.”


12.  
The Staff does not know who owns and operates the sewer system that serves Mr. Hellebusch; it may be owned and operated by Ken Jaeger or by Blue Lagoon.  The current ownership of the sewer system is immaterial, however, because whoever now owns and operates the system is a “sewer corporation,” as defined in Section 386.020 (48).

Operation of the System ‘For Gain’

13.  
Although the issue has not been directly raised in the pleadings, the owner and operator of the sewer system may claim that it does not operate the system “for gain,” and that it is therefore not a “sewer corporation,” as defined in Section 386.020 (48).  However, for reasons that are set forth in more detail in Paragraphs 14-18 hereof, the Staff concludes that the owner and operator of the sewer system do operate the system that serves Mr. Hellebusch “for gain.”


14.  
The Commission had occasion to address the “for gain” issue in the context of a water case in Staff v. Beeny, 1 M.P.S.C. 3d 214 (1991).  The Commission construed a statute that defined a “water corporation” as an entity “operating … any plant or property, dam or water supply, canal or power station, distributing, or selling for distribution, or selling or supplying for gain any water.”  The Commission decided that the phrase “for gain” applied only to the third activity – i.e. “selling or supplying any water,” and did not apply to the other two activities.  It held that since Mr. Beeny distributed or sold water for distribution, it did not matter whether he was doing so for gain or not.


15. 
The relevant statute in the present case is somewhat different, however.  The definition of “sewer corporation” (set forth in Paragraph 6, above), does not describe several activities, as did the definition of “water corporation” in the Beeny case.  Rather, it refers only to one activity:   “operating … any sewer system … anywhere within the state for gain.”  It would therefore appear that an entity that provides sewer service is only a “sewer corporation” if it does so “for gain.”
   


16. 
The Commission did, however, address the “for gain” issue in the context of a much older sewer case, Lake Wauwaunoka, 14 Mo. P.S.C. (N.S.) 304 (1969).  In its very brief Report and Order in that case, the Commission said: “The fact that Respondent is furnishing sewer service to lot owners in Lake Wauwanoka Subdivision constitutes an investment and a gain to Respondent, even though the sewer service by itself may be losing money.”  It found that the respondent was a public utility subject to the jurisdiction of the Commission. 


17. 
Mr. Hellebusch has alleged that he is being billed for sewer services.  Respondent has not denied this allegation.  For the purpose of deciding the jurisdiction question, one must assume that Respondent is selling sewer services.


18.  
The Commission should therefore find that Respondent is operating a sewer system “for gain.”  


Blue Lagoon’s Status as a Nonprofit Corporation

19.  
Although the issue has not been directly raised in the pleadings, the owner and operator of the sewer system may claim that it is exempt from regulation by the Commission, because it is a “nonprofit sewer corporation.”  Section 393.847.2 does, in fact, provide that the Commission does not have jurisdiction over any “nonprofit sewer company.”  And Blue Lagoon was, in fact, incorporated in Missouri as a “nonprofit corporation” under Missouri’s “General Not For Profit Corporation Law”
 on May 24, 2004.  See Exhibit C attached hereto.
  However, for reasons that are set forth in more detail in the following paragraphs, Blue Lagoon is not a “nonprofit sewer company,” and therefore Section 393.847.2 does not exempt it from the jurisdiction of the Commission. 

20.  
The provisions that govern “nonprofit sewer companies” are set forth in Sections 393.825 through 393.861 and Section 393.175, which specify requirements that a corporation must in order to qualify as a “nonprofit sewer corporation.”  Blue Lagoon has failed to satisfy several of these requirements, including the following:

a. It must be a membership corporation (See § 393.285.1).  According to Paragraph 6 of Blue Lagoon’s Articles of Incorporation, it does not have members.

b. It must be organized “only for the purpose of supplying waste water disposal and treatment services within the state of Missouri” (Id.)  According to Paragraph 8 of Blue Lagoon’s Articles of Incorporation, its powers include “all other legal powers permitted a Nonprofit Corporation.”

c. It must be organized by five or more persons (Id. See also § 393.285.2).  Blue Lagoon’s Articles of Incorporation name only three incorporators.

d. The articles of incorporation must recite that they are executed pursuant to sections 393.825 to 393.861 and section 393.175.  Blue Lagoon’s Articles of Incorporation make no mention of those statutes.

e. The articles of incorporation must state the address of the corporation’s principal office.  Although Blue Lagoon’s Articles of Incorporation list the addresses of the incorporators and of the corporation’s registered office, they do not list the address of the corporation’s principal office.

f. In order to qualify as a “nonprofit sewer corporation,” the Secretary of State must find that the Articles of Incorporation conform to the requirements of Chapter 393.  To the best of Staff’s knowledge, no such finding has been made.  

21.  
It therefore appears that although Blue Lagoon attempted to comply with the requirements of the Nonprofit Corporation Act (Chapter 355), it made no attempt to qualify as a “nonprofit sewer corporation,” pursuant to §§ 393.825, et seq.  It is therefore not exempt from Commission jurisdiction by virtue of its “nonprofit” status.

Jurisdiction

  22.  
Sewer corporations are generally subject to the jurisdiction of the Commission.  Whoever provides sewer service to Mr. Hellebusch is a sewer corporation, and the Staff knows of no provision that exempts them from the Commission’s jurisdiction.  The Commission does therefore have jurisdiction to hear Mr. Hellebusch’s complaint.

Relief Requested
23.  
Mr. Hellebusch requests that the sewer system should be taken over by a district sewer system or homeowners association, or be regulated by the Public Service Commission, subject to some independent oversight.  Whoever owns this sewer system – Ken Jaeger or Blue Lagoon – is a public utility, and is therefore subject to regulation by the Commission.

Conclusion

24.  
The Commission has jurisdiction over the sewer facilities that serve Mr. Hellebusch, but the Respondent does not possess a certificate of convenience and necessity, and the facilities are not now regulated.  The Respondent should either obtain a certificate of convenience and necessity to provide sewer services, or should convey the facilities to another entity that is not subject to Commission regulation.  It is not possible at this time to determine which alternative should be chosen; nor is it possible to know what rates should be charged for services if the facilities are subjected to Commission regulation.  The Staff recommends that the Commission schedule a prehearing conference to discuss these and other issues, as well as the development of a plan to bring the existing facilities into compliance with the requirements of the Department of Natural Resources. 

 
WHEREFORE, the Staff submits this Staff Recommendation to the Commission.

Respectfully submitted,








DANA K. JOYCE








General Counsel








/s/ Keith R. Krueger
____________________________________








Keith R. Krueger






Deputy General Counsel








Missouri Bar No. 23857








Attorney for the Staff of the








Missouri Public Service Commission








P. O. Box 360








Jefferson City, MO 65102








(573) 751-4140 (Telephone)








(573) 751-9285 (Fax)








keith.krueger@psc.mo.gov
Certificate of Service

I hereby certify that copies of the foregoing have been mailed, hand-delivered, transmitted by facsimile or electronically mailed to all counsel of record this 2nd day of December 2004.








/s/ Keith R. Krueger

____________________________________

� Unless otherwise indicated, all statutory citations herein are to RSMo 2000, as currently supplemented.


� The Staff cannot explain, or even guess, why the requirement of operation “for gain” should be applied to every entity that provides sewer service, but only to some of those that provide water service. 


� Presumably, this refers to the “Nonprofit Corporation Act,” Chapter 355.


� The name shown on the Certificate of Incorporation (Exhibit C hereto) is “Blue Lagoon Sewer System, Inc.”  This differs slightly from the name of the corporation as shown in the style of the Complaint and of the Answer to Complaint, and as shown in Paragraph 2 of the Answer to Complaint.  Nevertheless, the Staff believes that the certificate was issued to the corporation that is named as Respondent in this case.
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