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REPORT AND ORDER

SUMMARY

In this Report and Order, the Commission adopts and approves the Unanimous Partial Stipulation and Agreement filed by the Parties on March 7, 2003, resolving all, but two, of the issues related to this ACA proceeding.  With regard to the remaining contested issues, the Commission finds that Southern Missouri Gas Company, L.P. has not violated any of its tariff provisions related to the provision of gas supplies and transportation service to two industrial customers.  In addition, the Commission finds that the ACA adjustment proposed by Staff and Public Counsel to reduce SMGC's ACA balance by $99,199 should not be adopted in this proceeding.  

Procedural History


This case deals with two separate Actual Cost Adjustment  (ACA) periods.  Case No. GR-2001-39 deals with the 1999-2000 ACA of Southern Missouri Gas Company, L.P. (SMGC or Company), and Case No. GR-2001-388 deals with the 2000-2001 ACA of SMGC.  On April 3, 2001, the Parties in Case Nos. GR-2001-39 and GR-2001-388 filed a Proposed Procedural Schedule.  The Parties to both of these cases are SMGC, the Staff of the Public Service Commission (Staff) and the Office of the Public Counsel (Public Counsel).  On April 11, 2001, the Parties filed a Joint Motion to Consolidate these cases.  


On April 12, 2001, the Commission issued its Order Consolidating Cases and Order Establishing Procedural Schedule.  The Commission consolidated the cases and designated Case No. GR-2001-388 as the lead case.  The Commission also established a procedural schedule for the proceeding.


Pursuant to the procedural schedule, Staff filed its Staff Recommendation regarding Case No. GR-2001-39 on July 2, 2001.  SMGC timely filed its Response to Staff's Recommendation on August 1, 2001.  On August 13, 2001, the Commission issued its Order Establishing a Protective Order.


The procedural schedule was modified by the Commission's Second Order Adopting Amended Procedural Schedule and Order Modifying Caption.  On October 31, 2002, Staff filed it Recommendation regarding Case No. GR-2001-388.  On November 26, 2002, SMGC filed its Response to Staff's Recommendation.


On December 5, 2002, the Commission issued an Order Directing Filing.  This Order directed SMGC, by March 3, 2003, to comply with the provisions of paragraphs 5 and 6 of the Recommendations section of the Appendix of the Staff Memorandum.  SMGC subsequently provided this information to the Staff.


On January 9, 2003, Staff filed a Motion to Set Technical Conference.  This Motion was granted on January 10, 2003.  A technical conference was held on January 16, 2003.


Staff and SMGC filed Direct Testimony on January 9, 2003, Rebuttal Testimony on January 30, 2003, and Surrebuttal Testimony on February 20, 2003.  The Parties filed an Issues List on February 6, 2003, and their respective Position Statements on February 13, 2003.  Public Counsel was granted leave to late-file its Position Statement on February 19, 2003.


On March 7, 2003, the Parties filed a Unanimous Partial Stipulation and Agreement.  This Stipulation settled all issues in the case, except for the first two issues, listed on the Issues List.  The remaining issues to be resolved are related to SMGC's provision of transportation service and gas supplies to two large industrial customers that were considering leaving the SMGC natural gas system and switching to propane as their primary source of energy.

A hearing was held on March 11, 2003, commencing at 8:30 a.m.  Scott Klemm testified for SMGC.  Annell Bailey and James Russo testified for Staff.  On March 12, 2003, the Commission issued its Notice of Briefing Schedule.  Pursuant to the briefing schedule, the Parties filed initial briefs, and reply briefs as well as Proposed Findings of Fact and Conclusions of Law on April 22, 2003, and May 6, 2003, respectively.

FINDINGS OF FACT

The Missouri Public Service Commission, having considered all of the competent and substantial evidence upon the whole record, makes the following findings of fact.  The Commission in making this decision has considered the positions and arguments of all of the parties.  Failure to specifically address a piece of evidence, position or argument of any party does not indicate that the Commission has failed to consider relevant evidence, but indicates rather that the omitted material was not dispositive of this decision.

Unanimous Partial Stipulation and Agreement

On March 7, 2003, SMGC, Staff and Public Counsel filed a Unanimous Stipulation And Agreement  which settled, all but two, issues in this ACA proceeding.  There is no need for a hearing on this Unanimous Stipulation And Agreement since no party requested a hearing.  If no party requests a hearing, the Commission may determine that a hearing is not necessary and that the Commission may make a decision based on the stipulation and agreement.  The Commission concludes that all issues, but two issues, were settled by the stipulation and agreement.  The Commission has the legal authority to accept a stipulation and agreement offered by the parties as a resolution of issues raised in a case.  Section 536.060, RSMo 2000, as currently supplemented, allows parties to dispose of cases by stipulation and agreement with summary action that waives procedural requirements, and states: 

Contested cases...may be informally resolved by consent agreement or agreed settlement or may be resolved by stipulation, consent order, or default, or by agreed settlement where such settlement is permitted by law.  Nothing contained in sections 536.060 to 536.095 shall be construed (1) to impair the power of any agency to take lawful summary action in those matters where a contested case is not required by law, or (2) to prevent any agency authorized to do so from assisting claimants or other parties in any proper manner, or (3) to prevent the waiver by the parties (including, in a proper case, the agency) of procedural requirements which would otherwise be necessary before final decision, or (4) to prevent stipulations or agreements among the parties (including, in a proper case, the agency).

Thus, the Commission will approve the Unanimous Partial Stipulation And Agreement filed by the parties on March 7, 2003.  The remaining two issues in this proceeding which are still contested will be discussed and resolved in the decision below.

Factual Background of Case
During the winter of 2000-2001, natural gas wholesale prices skyrocketed to unprecedented levels.  The wellhead price of natural gas had been relatively low with an average of around $2/Mcf since deregulation in the 1980's.  The commodity price of natural gas began to rise above historic highs in the summer of 2000 when it went above $4/Mcf in June, $5/Mcf in September, and then in November it went over $6/Mcf.  At the end of 2000, after two months of extraordinarily cold weather and continued reports of extreme storage withdrawals, the commodity price of natural gas spiked to near $10/Mcf in late December.
  As explained in the Commission’s Task Force Report, "[t]he increase in commodity cost was due to a number of factors but the primary factor was the record cold in November and December 2000 that affected most of the states east of the Rockies.  This record cold occurred when the commodity price had already eclipsed $5/Mcf and led to the first sustained increase in space heating demand for natural gas nationally in five years.  This increased demand caused nine weeks of sustained or increasing commodity prices from $4.50/Mcf the last week in October 2000 to $9.98/Mcf the last week of December 2000."
   (Ex No. 6, pp. 7-8)

When SMGC increased its gas supply rates on February 1, 2001, to reflect these dramatic market changes, SMGC's PGA rate, including its under-collected ACA balance from previous ACA periods, resulted in a total PGA rate of $ 0.8989 per Ccf (or $ 8.989 per Mcf).  After SMGC's customers received the bills that reflected the PGA rate increase, three large volume service (LVS) customers contacted SMGC expressing concerns over SMGC's rates, and indicated to Mr. William A. Walker, SMGC's Gas Control Manager, that they were strongly considering switching to alternative sources of energy.  (Ex No. 5 HC, pp. 8-10; Ex No. 9, pp.62-63, 85-87)  At this time, the equivalent price for propane was approximately $0.71 per gallon, or $7.75 per MMBtu.  (Tr. 7-9, 18, 163)

Since the loss of this load would negatively impact SMGC and its remaining customers, SMGC began reviewing its options for competing with the alternative sources of supply for these customers.  SMGC personnel reviewed the following options:  (1) Do nothing and risk losing the industrial companies as customers of SMGC; (2) Lower the industrial companies' commodity charges but continue to classify the industrial companies as gas sales customers ("flex down option");   (3) Put the industrial companies in touch with third-party marketers for their gas supply, and SMGC would provide transportation service only; and (4) Provide the industrial companies with transportation service and SMGC also provide the gas supply. (Ex No. 3, pp. 4-5). 

SMGC concluded that Option 1 ("do nothing and risk losing customers") was not  a viable option for retaining the industrial customers on its natural gas system.  It was clear to SMGC personnel that the industrial customers would accept the lower-priced propane bids if SMGC did nothing to make natural gas prices competitive with propane.  (Tr. 163)  As a result, SMGC rejected the Option 1 of doing nothing to compete with propane suppliers since the Company expected to lose the customers under this option.  (Ex No. 3, p. 5)

Upon review of the Option 2 ("flex down option "), SMGC concluded that it could not compete with propane under Option 2 since this option would allow SMGC to reduce its natural gas rates by only $0.50 per Mcf.  (Tr. 162)  Under this Option 2, natural gas prices would have continued to be priced substantially above the propane equivalent price.  (Tr. 162-63).  As a result, SMGC concluded that Option 2 was not a viable option for retaining the industrial load on its natural gas system.  (Ex No. 3, pp. 7-8)(Tr. 163)

Option 3 ("transportation service with a third party marketer providing gas supplies") was also evaluated. Prices for natural gas had begun to drop precipitously beginning in mid-winter, 2001.  SMGC determined that natural gas supplies could be acquired by a third party marketer at considerably less than its existing PGA rate of $8.989 per Mcf.  Since gas supplies could be acquired at a price that was substantially less than the PGA rate, the possibility existed that gas supply could be obtained at a more attractive rate than the existing PGA rate, and the customers could transport the gas supplies utilizing SMGC's transportation service, pursuant to the transportation service tariff.  (Ex No. 6, p. 8)

Two of the industrial customers met the minimum usage thresholds in SMGC's transportation tariff, and therefore SMGC could provide transportation services to these customers.  However, a third industrial customer did not qualify for transportation service since it did not meet the minimum usage threshold contained in SMGC's existing transportation tariff.   Since the third industrial customer did not qualify for transportation service, SMGC was unable to provide the transportation service option to this customer.  (Ex No. 9, pp. 62-63).  As a result, SMGC lost this third industrial customer since this customer accepted the lower-priced bid from the propane supplier.  (Id.).
  

SMGC discussed the possibility of providing transportation service with a third party marketer providing the gas supplies with the two customers that qualified for transportation service.  However, these customers were not comfortable dealing with a third-party marketer to obtain their gas supplies, and they did not have the in-house expertise to acquire their own gas supplies. (Ex No. 9, p. 78). 

  As a result of the large industrial customers' unwillingness to deal with a third party marketer, SMGC evaluated Option 4 ("transportation service with SMGC selling the gas supplies").
  Given the industrial customers' unwillingness to deal with a third party marketer, SMGC determined that Option 4 was the only viable option for keeping the large industrial customers on the SMGC system.  (Tr.  133, 163)

SMGC entered into contracts with these customers which are included in the record in Ex No. 5HC, Rebuttal Schedule No. 2-HC. 

William A. Walker, SMGC's Gas Control Manager in its Mountain Grove office, memorialized the events surrounding the execution of the first gas supply and gas transportation agreements in a memorandum to the file (drafted July 18, 2001).  He also discussed the fixed price purchase related to these contracts in a memorandum to the file dated April 30, 2001.  In addition, Mr. Walker memorialized the events surrounding the second gas supply and gas transportation agreement in a hand-written memorandum dated August 10, 2001.   These documents are included in the record in Ex No. 5HC, Rebuttal Schedule No. 3-HC.

SMGC purchased the gas supplies and sold the gas supplies to these industrial customers for a profit of $39,986.49.  The total profit from the natural gas sales was treated by SMGC as a gas cost recovery item for development of the ACA factor, and the profit was used to reduce the amount that other ratepayers would have to pay for the uncollected ACA balance by $39,986.49.  (Ex No. 3, p. 10)  As a result, the Commission finds SMGC's remaining customers directly benefited by nearly $40,000 from the fact that SMGC was able to negotiate a contract that recovered its variable costs and made a contribution to the fixed costs of the system.  In addition, the Commission finds that if the load of these industrial companies had left SMGC's natural gas system, then the fixed transportation costs for remaining customers would have increased.  The Direct Testimony of Scott Klemm stated that the impact on a typical residential customer using 750 Ccfs annually would have been an additional cost of approximately $16 per customer.  (Ex No. 3, p. 6)  Although the Commission finds that SMGC's remaining ratepayers directly benefited from this contractual arrangement, it also finds SMGC's owners did not retain any of the revenues from the gas supply contract as a fee for providing this service.  (Ex No.  6, p. 10).  SMGC did, however, receive the revenues associated with providing transportation service to these customers under the Company's transportation tariff.

ISSUES TO BE RESOLVED AND POSITION OF THE PARTIES

The issues on the List of Issues filed by the Parties that have not been resolved by the Unanimous Partial Stipulation And Agreement filed on March 29, 2003, include the following issues:
Issue No. 1:  
Does SMGC’s provisioning of gas supplies and transportation for its “Transportation Service Internal” consisting of two large customers constitute a violation of its tariffs?

SMGC's Position: SMGC has taken the position that SMGC acted lawfully and prudently by selling gas supplies to two transportation customers, and SMGC's ratepayers benefited by such activities.  The transportation service, according to SMGC, provided to the two large customers is authorized under SMGC's Transportation Service Tariffs, Sheet Nos.  6-18, inclusive.  The sale of gas supplies to transportation customers is an unregulated activity that is authorized by law, and provided pursuant to Gas Supply Agreements and the rules, regulations and orders of the FERC, including the FERC's blanket marketing certificate program.

Staff's Position:  Staff has taken the position that SMGC has added a customer class entitled:  "Internal Transport Customers Service" in violation of Commission Rules and SMGC's existing tariff on file with the Commission.  SMGC did not seek Commission approval for this customer class.  SMGC is currently providing "Internal Transport Service" to two industrial customers at rates that are less than the approved current tariff on file with the Commission.

Public Counsel's Position:
Public Counsel agrees that SMGC’s provisioning of gas supplies and transportation for its “Transportation Service Internal” consisting of two large customers constitute a violation of its tariffs.

Issue No. 2:   
Should the Commission adopt Staff’s proposed adjustment to decrease the firm sales Actual Cost Adjustment (ACA) balance by $105,809 (or $99,199 as revised) to include revenues for  “Transportation Service-Internal” consisting of two large customers at the amount the revenues would have been if the gas had been sold at the authorized Purchased Gas Adjustment (PGA) adjusted rate? 
SMGC's Position:  The Company strongly disagrees that there should be a reduction of $99,199 to the firm sales ACA balance related to transportation service and gas supply to these customers.   If the Company had not taken the steps necessary to compete with alternative fuels for two industrial customers, it is extremely likely that the two industrial customers would have left the SMGC system, or substantially reduced their throughput.  In fact, one of the customers did substantially reduce its throughput after the expiration of the contract in October 2001 by switching much of its production load to an alternative energy source.  

The loss of these large customers would have harmed the Company's remaining ratepayers.  However, by treating these two industrial customers as transportation customers with SMGC also providing the gas supplies, SMGC was able to keep these customers on the SMGC system, and the remaining ratepayers benefited.

SMGC also argues that the Commission should not adopt the proposed ACA adjustment of Staff and Public Counsel in this case since neither of the two-pronged tests required by the Commission and the Courts for such ACA adjustments has been met.  In the instant proceeding, no party has challenged the prudence of SMGC's gas purchases during the ACA period, and no party has demonstrated with competent and substantial evidence that SMGC's ratepayers were financially harmed by SMGC's decisions.  Since the Staff and Public Counsel have failed to meet the requirements of Missouri law for supporting an ACA adjustment, SMGC recommends that the Commission should reject the proposed adjustment.

In addition, SMGC argues it would be unfair to adopt the proposed adjustment since the competent and substantial evidence demonstrates that SMGC's provisioning of transportation service and gas supplies to these large customers benefited the Company's ratepayers. 

Based upon the fact that SMGC's provision of transportation service and gas supplies to these large customers benefited the Company's remaining ratepayers, SMGC should not be penalized for finding a "win-win" solution to a difficult market problem.  SMGC believes it certainly should not be penalized by disallowing 64% of the net operating income that it earned in 2001, even if there were a technical violation of its tariff.

Staff's Position:  Staff has taken the position that since SMGC has been provisioning gas supplies and transportation for its "Transportation Service-Internal class of customers consisting of two large customers in violation of its tariffs, then the only appropriate course of action to remedy this tariff violation is to include revenues that would have occurred if the gas had been sold at the authorized Purchased Gas Adjustment (PGA) adjusted rate.  This results in a decrease in the ACA balance for firm sales in the amount of $99,199 (as revised by Staff witness Bailey).

Public Counsel's Position:
Public Counsel concurs with Staff. 

Conclusions of Law

The Missouri Public Service Commission has reached the following conclusions of law.

Southern Missouri Gas Company, L.P. is a public utility, and a gas corporation as those terms are defined in Section 386.020(18) and (42), RSMo 2000.  As such, SMGC is subject to the Commission’s jurisdiction pursuant to Chapters 386 and 393, RSMo 2000.


THE PURPOSES OF THE ACA PROCESS

In State ex rel. Associated Natural Gas Company, v. Public Service Commission, 954 S.W.2d 520, 523 (Mo.App. 1997), the Missouri Court of Appeals succinctly described the scope of ACA reviews as follows:

ANG [Associated Natural Gas Company] is a public utility operating a natural gas distribution system in a number of locations in Missouri.   Pursuant to the statutory provisions in Chapter 393, RSMo 1994, the PSC has jurisdiction over the rates and charges which ANG imposes upon its retail customers in Missouri, and the PSC is responsible for ensuring that such rates and charges are "just and reasonable."   In part, this case involves the reasonableness of certain charges which ANG has sought to pass on to its Missouri customers, and the procedure for evaluating such charges can be briefly described as follows.

 
In addition to the basic rates which ANG charges its customers, ANG can also recover from its customers the costs which it incurs in obtaining gas from its own suppliers.   These additional charges are recovered through a two-part mechanism known as a purchased gas adjustment/actual cost adjustment (PGA/ACA) process.   In the first half of this process, which is known as the PGA, ANG files annual tariffs in which it estimates its cost of obtaining gas over the coming year.   This part of the process is prospective or forward-looking, and the PGA amounts are then included in the customers' bills over the ensuing twelve months.   In the second half of the process, ANG submits ACA filings, which are meant to correct any discrepancies between the PGA amounts which were prospectively billed to ANG's customers and the costs which, in retrospect, ANG actually incurred in obtaining gas from its suppliers.
 
The ACA filing procedure also provides the PSC with an opportunity to review the reasonableness of ANG's cost-recouping charges by evaluating ANG's gas acquisition practices during the relevant time period.   If the costs have been appropriately incurred, the PSC allows ANG to pass them on to the customers. In order to determine if the costs can be passed through to customers as reasonable charges, the PSC employs a "prudence" standard, which will be more thoroughly described in our discussion of ANG's initial points on appeal.  (emphasis added)


In State ex rel. Midwest Gas Users' Association v. Public Service Commission, 976 S.W.2d 470, 473 (Mo.App. 1998), the Missouri Court of Appeals elaborated upon the historical purpose of the ACA process:

While the technicalities of Missouri's PGA clause have varied over the years, the clause's basic function has remained the same:  a PGA clause allows a local distribution company to automatically adjust the rates it charges its customers in proportion to the change in the rate the local distribution company is charged by its wholesale suppliers.   At the end of every twelve-month period, the local distribution company then makes an actual cost adjustment ("ACA") filing with the PSC so that the PSC can determine whether the estimated amount previously charged customers accurately reflects the actual cost to the utility of the gas supplied.

BURDEN OF PROOF IN ACA CASES

In State ex rel. Associated Natural Gas Company, v. Public Service Commission, 954 S.W.2d 520, 523 (Mo.App. 1997), the Missouri Court of Appeals discussed the presumption of prudence and the burden of proof and persuasion in ACA cases:

All charges for gas service must be just and reasonable.  Section 393.130.1, RSMo 1994.   The PSC has employed a "prudence" standard to determine whether a utility's costs meet this statutory requirement.   If a utility's costs satisfy the prudence standard, the utility is entitled to recover those costs from its customers.   The PSC has defined its prudence standard as follows:

[A] utility's costs are presumed to be prudently incurred....  However, the presumption does not survive "a showing of inefficiency or improvidence." 

... [W]here some other participant in the proceeding creates a serious doubt as to the prudence of an expenditure, then the applicant has the burden of dispelling these doubts and proving the questioned expenditure to have been prudent.  (Citations omitted).

Union Electric, 27 Mo. PSC (N.S.) 183, 193 (1985) (quoting 529 Fed. Energy Reg. Com'n,  669 F.2d 799, 809 (D.C.Cir.1981)).

The Commission has also previously addressed the burden of proof and burden of persuasion in ACA cases.  In its Order Denying Motion to Strike Testimony in Re Western Resources, Inc., Case No. GR-93-140, the Commission stated: 

  
WRI must show that its rates are reasonable.   Conversely, Staff's burden is to show that WRI acted imprudently in making gas supply arrangements 

which caused higher gas costs than if prudent decisions had been made.   A determination as to whether a particular decision was prudent involves consideration of the facts and circumstances in hand at the time the decisions were made.  (Emphasis added.)

 

In the same case, the Commission also made the following statements in its Report and Order, in Re Western Resources, Inc., 3 Mo.P.S.C.3d 480, 489 (1995): 

To test the reasonableness of WRI's gas costs, the Commission uses a standard of prudence.

* * *

The Commission is of the opinion that a prudence review of this type must focus primarily on the cause(s) of the allegedly excessive gas costs.  Put another way, the proponent of a gas cost adjustment must raise a serious doubt with the Commission as to the prudence of the decision (or failure to make a decision) that caused what the proponent views as excessive gas costs.  ... In addition, evidence about the particular controversial expenditures is needed for the Commission to determine the amount of the adjustment....  In addition, it is helpful for the Commission to have evidence as to the amount that the expenditures would have been if the local distribution company had acted in a prudent manner.   The critical matter of proof is the prudence or imprudence of the decision from which expenses result....  The amount of the proposed adjustment must be based on excessive expenditures incurred during the particular ACA period involved.

Based upon the review of relevant case law above, the Commission concludes that a two-pronged test must be met before an ACA adjustment may be made:  (1) there must be a showing that a utility's actions or decisions were imprudent; and (2) there must be a showing that such actions had a detrimental impact on the utility's customers in the form of excessive costs.  These required elements of an ACA adjustment have also been recognized by the courts of this state.  State ex rel. Associated Natural Gas Company v. Public Service Commission, 954 S.W.2d 520 (Mo.App. 1997).   As a result, the Commission will apply this two-pronged test in this proceeding.

ANALYSIS AND DISCUSSION

This proceeding involves SMGC's Actual Cost Adjustment (ACA) filings for the 2000-2001 ACA period.  SMGC, Staff, and Public Counsel filed a Unanimous Partial Stipulation and Agreement on March 7, 2003, which settled all, but two issues, in this case.  The remaining issues involve Staff's proposed adjustment to reduce the Company's ACA balance by $99,199
 in order to impute theoretical revenues that Staff alleges would have accrued to the Company if SMGC had not entered into Gas Supply Agreements and Transportation Service Agreements with two large industrial customers that were on the verge of accepting lower-priced bids from propane suppliers.  According to Staff, the adjustment is the only appropriate course of action to remedy an alleged tariff violation by including revenues in the ACA balance that would have occurred if the gas had been sold at the authorized Purchased Gas Adjustment (PGA) adjusted rate.  This adjustment, if adopted, would represent approximately 64% of SMGC's total net utility operating income of $155,703, before interest charges, for 2001. (Tr. 194; Ex No. 6, p. 15-16).

The Company disagrees that there should be a reduction of $99,199 to the firm sales ACA balance in this proceeding.   SMGC suggests the evidence in the record supports a finding that it is extremely likely that two industrial customers would have left the SMGC system, or substantially reduced their throughput, if the Company had not taken the steps necessary to compete with lower-priced alternative fuels.   

When the two industrial customers complained to SMGC regarding skyrocketing prices for natural gas during the winter of 2000-2001, SMGC discussed with them the possibility of providing transportation service with a third party marketer providing them with gas supplies.  However, based upon the evidence submitted by SMGC, the Commission finds and concludes that these customers were not comfortable dealing with a third-party marketer to obtain their gas supplies, and they did not have the in-house expertise to acquire their own gas supplies.  

As a result of the large industrial customers' unwillingness to deal with a third party marketer, SMGC also discussed the possibility of providing transportation service with SMGC itself selling them the gas supplies.  Given the industrial customers' unwillingness to deal with a third party marketer, SMGC determined that this option was the only viable option for keeping the large industrial customers on the SMGC system.

By entering into standard Gas Transportation Agreements and Gas Supply Agreements with these customers, SMGC was able to keep these customers on the SMGC natural gas system, and the remaining ratepayers benefited.  In fact, Staff agrees that the remaining ratepayers benefited by nearly $40,000 since the profits from the sale of the gas to the industrial customers were used to reduce the ACA balance which otherwise would have been paid for by the Company's remaining customers.  If the industrial customers had left SMGC’s system, the Commission finds and concludes that the remaining ratepayers would also have been adversely impacted since there would been fewer volumes over which to spread the remaining fixed transportation costs.  However, as a result of SMGC’s willingness to enter into the Gas Supply and Gas Transportation Agreements with these customers, all customers, including SMGC’s residential, commercial and industrial customers, benefited.

The Commission also finds and concludes that SMGC has given the benefit of the gas sales profits entirely to SMGC's other ratepayers through the ACA process.   However, Staff’s proposed adjustment would also provide the remaining ratepayers with an additional $99,199 in theoretical revenues, even though the Commission finds and concludes that these revenues would not have existed if SMGC had attempted to collect the full large volume service rate from these customers. If SMGC had refused to work with its customers to find a solution that would make natural gas competitive with propane, the Commission finds and concludes that these customers would have exited SMGC’s natural gas system in favor of lower priced alternative sources of energy, as did a smaller customer who did not meet the minimum usage threshold required for eligibility for transportation service, or at a minimum, substantially reduced their throughput on SMGC's natural gas system.
Violation of Tariff Allegations

In this proceeding, the Staff has alleged that SMGC created a "new class of customers," "Internal Transport Customers," in violation of its tariffs, and that SMGC is “operating outside its tariffs” when it provided gas supplies to these customers.  

The Commission disagrees with Staff on this point.  SMGC has not created a "new class of customers" and it is not operating "outside its tariffs," as suggested by Staff.  After reviewing all available options for keeping these industrial customers on SMGC's natural gas system, SMGC agreed to provide existing transportation service to these industrial customers at the rates approved by the Commission in SMGC's Transportation Service Tariffs.  As a result, the Commission finds and concludes these customers are properly characterized as “transportation service customers” under SMGC's existing transportation service tariff.  

In addition, because the customers were unwilling to enter into contracts with a third party marketer for gas supplies, SMGC also agreed to obtain gas supplies for these customers.  SMGC believed it had authority to provide gas supplies for these customers under the various rules, regulations and orders of the Federal Energy Regulatory Commission (FERC) that created an unregulated market for gas supplies.  SMGC specifically cites FERC’s “blanket marketing certificate program” as federal authority for SMGC to makes natural gas sales to these transportation customers.  See 18 CFR §284.402.  

Under FERC’s “blanket marketing certificate program,” any entity, except an interstate pipeline, is authorized by the FERC to make sales of gas at negotiated rates in interstate commerce.  See 18 CFR §284.402.  The Commission finds and concludes that SMGC properly exercised this authority under federal law to make gas sales to its transportation customers. Although the sale of gas supplies by SMGC to transportation customers is not specifically addressed in SMGC's Missouri tariffs, the Commission finds and concludes that SMGC was not “operating outside its tariffs” since this activity is an unregulated activity that is authorized by federal law.   See also Re Laclede Gas Company, Case No. GR-96-181, 8 Mo. P.S.C.3d 120, 194 P.U.R.4th 284 (1999)(Off-system sales is an unregulated activity not addressed in the LDC’s tariffs).

Staff and Public Counsel argued in their briefs that the following provision contained in SMGC's Tariff No. 15 prohibits SMGC from selling gas directly to customers for transport on SMGC's system:


Nominations
Upon mutual written agreement, and at no additional charge to customer, the Company will act as customer's agent with regard to nominating transportation volumes.  In no event will the Company, in its role as agent, purchase transportation volumes on behalf of a customer.

Public Counsel first raised this contention in his opening statement. (Tr. 36)  Staff and Public Counsel made no other reference to this tariff provision in their Position Statements.  In addition, Staff witness James Russo testified that "Staff cannot identify a specific tariff section that is being violated by SMGC. . . " (Ex No. 16, p. 3).  However, during the hearings, Mr. Russo seemed to embrace Public Counsel's position that this provision may prohibit the gas sales to transportation customers.

During questioning by Commissioner Forbis in the evidentiary hearings (Tr. 137-39),  Mr. Scott Klemm, Vice-President of SMGC, explained that the above-referenced tariff provision applies in the very limited situation where SMGC has mutually agreed with a customer to serve as the customer's agent with regard to nominating transportation volumes.  In the situation where SMGC is the customer's agent for nominating transportation volumes, SMGC would determine the appropriate daily nominations of gas on behalf of the customer.  If additional volumes are needed for a daily nomination, then SMGC would nominate the gas, as the customer's agent, but it would be solely the customer's responsibility, not SMGC's responsibility, to purchase the gas, if needed.  

In support of its contention that Tariff Sheet No. 15 prohibits gas sales to transportation customers, Staff cites the following definition of an "agent":  "An agent is a business representative who handles contractual arrangements between the principal and third persons."  (Staff Br. at 11)  However, the Commission finds and concludes that Staff's definition does not apply to SMGC and its transportation customers since SMGC was not a business representative for the industrial customers making contractual arrangements between the industrial customers and third persons.  SMGC was acting on its own behalf when it sold gas supplies at a profit to these industrial customers at the delivery point designated in the gas supply agreements.   The Gas Supply Agreements and Gas Transportation Agreements do not reference any other third person which would be the case if SMGC was acting as an agent between the industrial customers and a third person in making contractual arrangements for gas supplies.  

The Commission believes that the following statement contained in 2A C.J.S Agency §§10, pp. 565-66 clarifies the difference between an "agent" and a "buyer-seller" relationship:

Whether the relation is one of agency or of buyer and seller depends on the intention of the parties.  One who buys goods on behalf of another or to whom goods are delivered to sell for the benefit of another is an agent, but one who purchases on his own behalf to sell to another is not.
* * *

Where a person purchases goods for and on behalf of another and not for himself, the relationship between the parties is one of agency rather than that of buyer and seller, as where on buys and ships to another, for a commission, goods ordered by the other, and if goods are delivered to another to sell for the party delivering them, the relation is one of agency; but if one is to purchase goods on his own behalf, and to sell them to another, the contract is one of sale, and not agency, although so designated by the parties.  (emphasis added)(citations omitted).

Based upon the legal relationship of the parties created by the Gas Supply Agreements and the Gas Transportation Agreements, the Commission finds and concludes that SMGC sold the gas at a profit to the transportation customers at the point of delivery designated in the Gas Supply Agreements.  As a result, the Commission finds and concludes that the legal relationship between SMGC and its transportation customers is not an "agency" relationship, whereby SMGC would have merely arranged the gas supplies for a fee.  SMGC had the title to the gas as it was transported to the point of delivery, and in turn, sold the gas to the transportation customers at the point of delivery.  The testimony in this case supports the position that SMGC had not agreed to be the industrial customers’ agent, but was the seller of the gas supplies to willing buyers.
The Commission finds and concludes that the nomination provisions of Sheet No. 15 do not apply to the contractual arrangements between SMGC and its transportation customers since SMGC has not agreed in writing or otherwise to serve as the agent for these transportation customers for nominating transportation volumes.  (Tr. 167)  In fact, there is no mention of an "agency" relationship in any of the contracts between SMGC and these transportation customers.  (Tr. 172, 176)  As a result, the nominations provisions of Sheet No. 15 are inapplicable to these contractual arrangements at issue in this case.

The Commission also finds and concludes that Tariff Sheet No. 15 does not prohibit SMGC from selling gas to a transportation customer, pursuant to a Gas Supply Agreement.  As Mr. Klemm testified, there is no SMGC tariff provision that prohibits SMGC from selling gas to a transportation customer.  (Tr. 139)  As a result, the Commission will not adopt the position of Staff and Public Counsel that Tariff Sheet No. 15 would in any way restrict SMGC from entering into the Gas Supply Agreements with its transportation customers.

Public Counsel also argued in its Initial Brief that the following provision contained in SMGC's Tariff Sheet Nos. 15-16 is also inconsistent with the contractual arrangements between SMGC and its transportation customers:  "Title to the gas shall remain vested in the transporter at all times during transportation." 

The Commission finds and concludes that this contention is incorrect.  Under SMGC's Gas Supply Agreements, title to the gas supplies is vested in SMGC until it is sold to the industrials at the delivery point at the point of delivery. (Ex No. 15HC, Schedule 2-1, 2-8, 2-15, 2-22) At this delivery point, the title to the gas is vested in the industrial customer, and the industrial customer becomes the "transporter." The title to the gas remains "vested in the transporter at all times during transportation" on SMGC's system.  The Commission therefore finds that there is no inconsistency between SMGC's tariffs and the contractual arrangements in this case.  The Commission will not adopt Public Counsel's analysis on this point.

Section 393.140(12) and the Affiliated Transactions Rules

Citing Section 393.140(12), RSMo Supp. 2002, Staff also alleged that "if SMGC wants to own and operate an unregulated business, then it must be kept separate and apart from the other regulated operations of SMGC."  (Staff Br. at 16)    

However, the Commission finds and concludes that Section 393.140(12) specifically precludes regulation of a utility's unregulated operations by the Commission if they are "substantially kept separate and apart from the business of the utility."  State ex rel. Atmos Energy Corporation v. Public Service Commission, Case No. SC84344 (Slip Opinion April 22, 2003).  However, Section 393.140(12) does not require a utility to keep its unregulated activities separate and apart from the other regulated operations, as Staff asserts.

The Missouri Supreme Court recently interpreted Section 393.140(12) in its decision involving the Commission's affiliated transactions rules in the Atmos slip opinion at 8:

Section 393.140(12) precludes regulation of a utility's affiliate where the affiliate is "substantially kept separate and apart" from the business of the utility.  However, that section also sates that the PSC shall have the "right to inquire as to, and prescribe the apportionment of, capitalization, debts and expenses fairly and justly to be awarded to or borne by the ownership, operation, management or control of such gas plant". . . Thus, where the affiliate is not one substantially kept separate" from the utility, the PSC is authorized to "inquire" into certain aspects of requiring affiliate's operations as they relate to the capitalization, debts, expenses, etc., of the utility. (emphasis added)(citations omitted).

Clearly, the Missouri Supreme Court recognized that there are times where unregulated activities are not "substantially kept separate and apart from the business of the utility."  The Commission concludes that Section 393.140(12) does not require SMGC to keep its unregulated gas sales activities for transportation customers separate and apart from its regulated public utility activities.

Similarly, Staff also asserted that "SMGC specifically violated the Commission Affiliate Transaction Rules" since "SMGC is not maintaining its books of accounts and records completely separate and apart from the activities related to third party marketing affiliate."  (Staff Br. at 17).  However, as SMGC pointed out in its brief, the Commission's Affiliated Transactions Rules "set forth financial standards, evidentiary standards and record keeping requirements applicable to any Missouri Public Service Commission (commission) regulated gas corporations whenever such corporation participates in transactions with any affiliated entity . . ."  [or any gas marketing affiliate].   See Purpose Sections of 4 CSR 240-40.015 and 4 CSR 240-40.016.  However, the Affiliate Transaction Rules do not apply if the gas corporation does not transact business with an affiliate.  As Staff recognizes in its Brief (at 16), SMGC does not have a gas marketing affiliate. (Ex No. 26; Tr. 245-46). As a result, there were no transactions between SMGC and a gas marketing affiliate to which the Commission's Affiliate Transaction Rules would be applicable.  

Staff also cited Mr. Russo's testimony where he suggested that SMGC was not complying with the following provision of   4 CSR 240-40.015(4)(A):  "A regulated gas corporation shall maintain books, accounts and records separate from those of its affiliates."  (Staff Br. at 17).  Based upon the testimony presented by SMGC, the Commission finds and concludes that SMGC has does not have a gas marketing affiliate, and that 4 CSR 240-40.015(4)(A) is inapplicable to gas sales to transportation customers made by SMGC itself.  The Commission finds and concludes 4 CSR 240-40.015(4)(A) does not prohibit a regulated utility from participating in unregulated activities such as the sales of gas supplies to transportation customers.

In the past, there have been numerous cases of public utilities in Missouri engaging in various forms of unregulated activities, including real estate transactions, off-system sales of gas, gas appliance sales, and other heating, ventilation and air-conditioning (HVAC) activities, without creating separate affiliates.  See e.g., Re Missouri Cities Water Company, Case No. SM-87-8, 29 Mo.P.S.C. (N.S.) 178 (July 28, 1987); Re Laclede Gas Company, Case No. GR-83-233, 26 Mo.P.S.C.(N.S.) 411 (Dec. 15, 1983); Re Laclede Gas Company, Case No. GR-96-181, 8 Mo. P.S.C.3d 120, 194 P.U.R.4th 284 (1999); Re Associated Natural Gas Co., 26 Mo. P.S.C. (N.S.) 237 (1983).

For the reasons stated herein, the Commission finds and concludes that there is no requirement in the Affiliated Transactions Rule that requires that SMGC create an unregulated gas marketing affiliate to make unregulated sales of gas supplies to transportation customers. The Commission further finds and concludes that that SMGC has not violated Section 393.140(12) or the Affiliated Transaction Rule in this case.  

In summary, the Commission finds and concludes that SMGC has not violated its tariffs, Commission rules, or relevant statutes by providing gas supplies and transportation service to two industrial customers that are at issue in this proceeding.

Staff's Proposed AdjustmentTo Decrease The Firm Sales ACA Balance


The Commission will now turn to the Staff's proposed adjustment to decrease the firm sales by $99,199 to include revenues that Staff alleges would have accrued if the gas had been sold at the authorized PGA adjusted rate to these two transportation customers.


Staff's adjustment is premised upon a finding that SMGC violated its tariffs.  However, since the Commission has found that there was not a tariff violation by SMGC, the Commission will not adopt Staff's proposed adjustment.  


In addition, the Commission will also address whether the Staff and Public Counsel have met their burden to raise a serious doubt regarding SMGC's gas purchasing practices in the ACA period.

Legal Standard For ACA Adjustments and Burden of Proof

The Missouri courts have established a two-pronged test that must be met before an ACA adjustment may be made:  (1) there must be a showing that a utility's actions or decisions were imprudent; and, (2) there must be a showing that such actions had a detrimental impact on the utility's customers in the form of excessive costs. See Re Western Resources, Inc., 3 Mo.P.S.C.3d 480, 489 (1995); State ex rel. Associated Natural Gas Company v. Public Service Commission, 954 S.W.2d 520 (Mo.App. 1997).  

The Commission and the courts have held that the public utility’s costs are presumed to be prudently incurred.  Where some other participant in the proceeding creates a serious doubt as to the prudence of an expenditure, then the public utility has the burden of dispelling these doubts and proving the questioned expenditure to have been prudent.  Id.

Based upon this case law, the Commission concludes that Staff and Public Counsel have the burden to raise a serious doubt regarding any proposed disallowances in this ACA case.  However, in this proceeding, Staff witness Bailey testified that Staff found no imprudence on the part of SMGC during this ACA period.  Public Counsel did not file testimony on the prudence of SMGC's gas purchasing practices in this proceed.  As a result, the Commission concludes that no party has raised any serious doubt regarding the prudence of the Company's expenditures during the ACA period, nor has any party demonstrated with competent and substantial evidence that the Company's ratepayers were financially harmed by the Company's actions.  In addition, the Commission finds and concludes that Staff and Public Counsel have failed to produce any competent and substantial evidence that the industrial customers would have stayed on the SMGC system and paid the large volume service tariffed rates if SMGC had not agreed to provide them with gas supplies and transportation service at prices that were competitive with the propane alternative.

The Commission concludes that Staff's adjustment is based upon two erroneous conclusions:  (1) that SMGC "violated its tariffs" when it sold gas supplies that could be transported by these customers using the Company's tariffed transportation service; and (2) the two industrial customers would have purchased the same volume of gas at the substantially higher PGA-rate, if SMGC had not entered into Gas Supply Agreements and Transportation Service Agreements with them.  Since both conclusions are fatally flawed, the Commission will reject Staff's proposed adjustment in this case.  

Since Staff and Public Counsel have failed to meet either of the required tests for an ACA adjustment required by law, the Commission will decline to adopt Staff's proposed adjustment in this proceeding.  The Commission also concludes that it would be unreasonable to adopt the proposed adjustment since the competent and substantial evidence demonstrates that SMGC's transportation service and sale of gas supplies to these large customers benefited the Company's remaining ratepayers, and there was no financial harm to the Company’s ratepayers.  Staff and Public Counsel have simply failed to meet their burden to demonstrate with competent and substantial evidence that the two industrial customers would have stayed on SMGC's natural gas system and consumed the same level of gas at substantially higher prices.  For these reasons, the Commission will not adopt the adjustment proposed by Staff and Public Counsel.

DECISION

After applying the facts as it has found them to its conclusions of law, the Commission has reached the following decisions regarding the issues identified by the parties.  

1.  Does SMGC’s provisioning of gas supplies and transportation for its “Transportation Service Internal” consisting of two large customers constitute a violation of its tariffs?

The Commission concludes that SMGC’s provisioning of gas supplies and transportation service to two large customers does not constitute a violation of its tariffs.  The transportation service provided to the two large customers is authorized under SMGC's Transportation Tariffs, Sheet Nos.  6-18,  inclusive.  The provisioning of gas supplies is authorized by law, pursuant to FERC Order Nos. 436 and 636, and the FERC's blanket marketing certificate program.

2.   Should the Commission adopt Staff’s proposed adjustment to decrease the firm sales Actual Cost Adjustment (ACA) balance by $99,199 to include revenues for  “Transportation Service-Internal” consisting of two large customers at the amount the revenues would have been if the gas had been sold at the authorized Purchased Gas Adjustment (PGA) adjusted rate?

For the reasons stated herein, the Commission concludes that the Staff's proposed adjustment should not be adopted in this proceeding.

V.  ORDERED SECTIONS

IT IS THEREFORE ORDERED:

1.
That the recommendation of the Commission’s Staff that SMGC be required to decrease the firm sales Actual Cost Adjustment (ACA) balance by $99,199 to reflect imputed revenues from two transportation customers is rejected by the Commission. 

2.
That SMGC shall establish the account balances in its next ACA filing in compliance with the Unanimous Partial Stipulation And Agreement filed by the parties on March 7, 2003, which is hereby approved.

3.
That any objections or motions not specifically ruled on in Case No. GR-2001-388 are hereby overruled or denied.

4.
That this order shall become effective on June __, 2003. 

5.
That this case shall be closed on June __, 2003.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

____________________________CC., 

concur and certify compliance with the 

provisions of Section 536.080, 

RSMo 1994.  

Dated at Jefferson City, Missouri,

on this ____day of June, 2003.
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/s/  James M. Fischer___________________
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� Final Report of the Missouri Public Service Commission's Natural Gas Commodity Price Task Force, pp. 63-70)("Task Force Report").


� Id. at 70.


� In November, 2001, SMGC requested that the Commission approve a modified minimum usage threshold for its Transportation Service.  Following the approval of the modified minimum usage threshold, the third industrial customer qualified for transportation services.  This customer entered into a Transportation Agreement and Gas Supply Agreement with SMGC and returned to the SMGC natural gas system as a transportation customer.  


� This Option was referred to in SMGC's initial work papers supplied to Staff in this proceeding as "Internal Transport Activity."  (Ex No. 20; Tr.  214-15)


� Staff originally proposed an ACA adjustment of $105,809.  However, Staff modified its position in the Surrebuttal Testimony of Annell Bailey.  (Tr. 185)(Ex No. 12, p. 2)
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