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STAFF’S RESPONSE TO AQUILA’S OBJECTION

TO  STAFF’S MOTION TO FILE EXHIBITS LATE


COMES NOW the Staff of the Missouri Public Service Commission and for its response to Aquila’s objection to Staff’s motion to file exhibits late states:


1.
At the outset the Staff states that given that the source of these tendered exhibits is Aquila, Inc. itself, the Staff is perplexed by Aquila’s characterization of them in its objection at paragraph 3 as being “inherently unreliable” and at paragraph 5 as having “dubious reliability.”


2.
As the Staff indicated in its motion to file exhibits late, and as Aquila unequivocally states in the first paragraph of its objection as to its filings with the KCC, Aquila is the source of all of the exhibits that the Staff has tendered.  Thus, the statements in these tendered exhibits are admissions made by Aquila.  The Staff obtained Appendix C on November 13, 2003 from Aquila’s counsel James Swearengen, a copy of the cover letter dated November 13, 2003 accompanying the copy of the highly confidential filing with the Kansas Corporation Commission is attached hereto.  Denny Williams, Vice-President Regulatory of Aquila, provided Appendix A directly to Cary Featherstone of the Commission’s Staff.  The remaining exhibits were all obtained from Aquila’s website where they are publicly available.


3.
Appendix E is a filing that Aquila made with the SEC, subject to federal laws pertaining to the accuracy of the statements therein, signed by Aquila witness Dobson, Chief Financial Officer and Senior Vice President of Aquila, who testified at the evidentiary hearing in this case.


4.
In its pleading setting forth its objections to the Staff’s motion to file exhibits late, Aquila states that the purpose for which the exhibits are offered is “cryptic” at best.  The Staff disagrees.  As stated in paragraph 1 of the Staff’s motion, Aquila has stated that it has the intent of maintaining “a proper alignment of domestic utility collateral with domestic utility loan needs and non-domestic utility and non-regulated business with their loan needs.”  As the Staff indicates in paragraph 6 of its motion, changes, and imminently pending changes, in the assets that Aquila has available to satisfy the collateral requirements of the loan are relevant to this case.  Moreover, they are relevant to Aquila’s self-imposed requirement of aligning domestic utility collateral with domestic utility loan needs and non-domestic utility and non-regulated business with their loan needs.


5.
Aquila’s argument that its financial plan is dynamic actually supports inclusion of these exhibits in the record.  Presumably these transactions are part of the planned updates to its financial plan that Aquila refused to disclose to the Commission during the evidentiary hearing in this case, either as a late-filed exhibit or with the understanding that the updates were not approved by Aquila’s board of directors.  The assets that Aquila has available for potential use as collateral for the term loan is relevant to Aquila’s application. This Commission should be making its decision on the most current information available to it.  That Aquila is choosing to engage in numerous transactions to sell assets post the hearing in this case should not limit the scope of the information that the Commission reviews in reaching an informed and meaningful decision on Aquila’s application.  This Commission has the opportunity to consider these exhibits before reaching its decision.  Further, the Staff filed its motion on November 14, 2003 while initial briefs are not now due in this case until December 8, 2003.  Thus, the parties will have ample opportunity to be heard on the significance of the information in these tendered exhibits on the issues in this case.


6.
Although Aquila implies that the Staff makes more of the documents than what they present on their face, such is not true.  Aquila attacks the potential implications that may be drawn from them.  To the extent that Aquila challenges the veracity of the exhibits, then they are relevant to Aquila’s own credibility.  The statements in the proposed exhibits are admissions by Aquila of facts relevant to this case.  The Staff suggests that if Aquila’s complaint is that it will not have an adequate opportunity to explain the meaning or significance of these exhibits, it will be able to do so in its briefs in this case; further, should the Commission, in order to admit these exhibits into evidence, feel the need to grant Aquila a further opportunity to explain them, the Staff would not oppose a short hearing for Aquila to present, subject to cross-examination by the parties, testimony before the Commission regarding the exhibits that the Staff has tendered and that they originated from Aquila.


WHEREFORE, the Staff moves the Commission to overrule Aquila, Inc.’s objection to Staff’s motion to file exhibits late.
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