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Staff's Response to Southwestern Bell Telephone Company, LP d/b/a SBC Missouri's Application for Reconsideration and/or Rehearing, and

 Alternative Motion to Hold in Abeyance 


COMES NOW the Staff of the Public Service Commission of the State of Missouri and for its response to Southwestern Bell Telephone Company’s third application for reconsideration and/or rehearing, and alternative motion to hold in abeyance states:

1.
On August 6, 2002, the Commission issued a Report and Order in this case directing Southwestern Bell Telephone, LP d/b/a Southwestern Bell Telephone Company (a Texas limited partnership) to rerun the cost studies upon which it based its proposed unbundled network element rates with changes the Commission directed in that report and order.

2.
On August 15, 2002, Southwestern Bell filed its first application for reconsideration or rehearing in response to the Commission’s Report and Order.  Southwestern Bell based its application in four grounds.  First, it argued that the Commission erred in ordering it to use the latest FCC-approved asset lives when calculating depreciation.  Second, it argued that the Commission erred in determining Southwestern Bell’s cost of capital.  Third, it argued that the Commission erred in determining the fill factor for fiber interoffice facilities.  Fourth, it argued that the Commission erred in determining the fallout rate for Southwestern Bell’s automated ordering systems.

3.
On September 10, 2002, the Commission issued its Order Denying Southwestern Bell’s first Application for Reconsideration or Rehearing.  In that order the Commission responded to Southwestern Bell’s argument regarding FCC-approved asset lives for calculating depreciation and summarily responded to the remainder of Southwestern Bell’s arguments.  The Commission rejected all of Southwestern Bell’s arguments.

4.
Together with its filing on September 20, 2002, of revised unbundled network element costs and rates based on the results of its cost studies revised as ordered by the Commission, Southwestern Bell filed its second application for reconsideration or rehearing.  The primary basis for its second application for reconsideration or rehearing was that the Commission should reconsider the revisions it ordered because the impact on the unbundled network costs resulting from the revisions were unknown by the Commission at the time it ordered the revisions.

5.
On November 14, 2002, the Commission denied Southwestern Bell’s second application stating “Southwestern Bell’s application for reconsideration, while bolstered by the actual rates resulting from the Commission’s decisions, merely restates arguments that the Commission rejected in its Order Denying Application for Reconsideration or Rehearing issued on September 10.” 

6.
On May 30, 2003, Southwestern Bell filed its third application for reconsideration and/or rehearing alleging that in its February 20, 2003, release the FCC clarified that 1) “[t]he risk-adjusted cost of capital used in calculating UNE prices should reflect the risks associated with a competitive market” and 2) “[t]he use of an accelerated depreciation mechanism may present a more accurate method of calculating economic depreciation.”  Alternatively, Southwestern Bell seeks for the Commission to wait until the FCC issues its final order in its Triennial Review proceeding and a determination is made on how the FCC’s TELRIC clarifications with respect to cost of capital and depreciation would impact rates in this case.

7.
Of great significance, but ignored by Southwestern Bell, is the disclaimer to the February 20, 2003, FCC press release that states:  “This is an unofficial announcement of Commission action.  Release of the full text of a Commission order constitutes official action.  See MCI v. FCC, 515 F2d 385 (D.C. Circ 1974).”  Thus, the basis for Southwestern Bell’s third application for reconsideration or rehearing is an unofficial announcement of FCC action.  Also of significance is the fact that the FCC announcement was made February 20, 2003, but that Southwestern Bell did not seek any relief in this case based on that announcement until May 30, 2003, and after it reached agreement with other parties in this case regarding rates that follow from the decisions this Commission made that are set out in its August 6, 2002, Report and Order.

8.
In Case Nos. TO-2003-0476 and TO-2003-0477, this Commission denied motions by the Staff to open cases to address issues that the FCC indicated in its press release would be left to state commissions.  In denying each of those motions the Commission stated, “After reviewing Staff’s motion, the Commission concludes that Staff’s motion is premature.  The Commission does not wish to establish a case until the FCC has issued its order and it can be determined exactly what actions the Commission may need to take.”  Likewise, Southwestern Bell’s application is premature and should be denied.

9.
Alternatively, Southwestern Bell seeks for the Commission to delay ordering the rates to which it has agreed pending the FCC issuing its Triennial Review order.  The FCC issued its press release February 20, 2003, but it has still not issued its Triennial Review order.  There is no certainty that application of the FCC’s Triennial Review order would result in different rates than those to which Southwestern Bell has agreed in this case.  This case has been pending since it was established by this Commission February 15, 2001, and heard in December 2001.  This case is ripe for decision.  Should the FCC’s Triennial Review order provide any basis for changing any rates set in this case then relief may be sought from this Commission after the FCC issues its Triennial Review order.

WHEREFORE, because Southwestern Bell Telephone, LP has raised no ground sufficient for the Commission to reconsider its decisions set forth in its Report and Order issued August 6, 2002, to rehear the matter or to delay issuing an order setting rates in this case, the Staff responds that the Commission should deny both Southwestern Bell Telephone, LP’s Application for Reconsideration and/or Rehearing of Revised UNE Costs and Rates and its motion to delay adopting final rates pending the FCC’s issuance of its Triennial Review order.
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