
BEFORE THE PUBLIC SERVICE COMMISSION
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Staff’s Status Report and Motion to Establish a Deadline for Interventions and to Set an Early Prehearing Conference for Purposes of Addressing the Sufficiency of
Aquila, Inc.’s Application and a Procedural Schedule

COMES NOW the Staff of the Missouri Public Service Commission (“Staff”) and for its status report and motion to establish a deadline for interventions and to set an early prehearing conference for purposes of addressing the sufficiency of Aquila, Inc.’s application and developing a procedural schedule for this case states:

1. On April 30, 2003, Aquila, Inc. filed its application seeking authority to pledge assets regulated by this Commission as collateral for both existing and future debt, which the Commission docketed in this case.  Aquila, Inc. did not seek expedited treatment of its application or propose a procedural schedule.

2. On or about May 5, 2003, a group of entities designating themselves as the Sedalia Industrial Energy Users’ Association and a cooperative, AG Processing Inc. applied to intervene.  The Commission granted the application on May 28, 2003.

3. On or about May 13, 2003, the Commission entered a protective order.

4. On June 2, 2003, the Commission, by order, directed the Staff to file a recommendation on Aquila, Inc.’s application or a status report regarding the recommendation by no later than July 2, 2003.

5. Setting aside the issue of whether Aquila, Inc. has complied with the requirements of the Commission’s rules in making its application, if the Staff were to limit its review, for purposes of a recommendation to the Commission on the application, solely to the information that is contained in the application, the Staff has identified the following concerns which the application does not resolve:

a. regulated assets are proposed to be used as collateral for debt incurred by Aquila, Inc.’s non-regulated operations;

b. current liquidity (readily available cash) is not assigned to Aquila, Inc.’s regulated operations;

c. the amount of the debt that Aquila, Inc. proposes to secure with Missouri regulated assets, even measured by the needs asserted by Aquila, Inc., exceeds the needs of Aquila, Inc.’s Missouri regulated operations;

d. the funds that Aquila, Inc. would secure by regulated assets would not necessarily be available for regulated operations in the event they were needed for those regulated operations, i.e., there is no assurance that the funds would not already have been committed to debt incurred in unregulated operations;

e. Aquila, Inc.’s proposal, by commingling funds available to both Missouri electric and gas operations, would permit subsidies to flow from one type of utility customer to the other;

f. Aquila, Inc. does not distinguish between the cash working capital needs of its regulated and unregulated operations;

g. Aquila, Inc. does not state the cash working capital needs of its regulated operations by state;

h. Aquila, Inc. does not show that its regulated operations in Missouri require a loan facility in the amount that Aquila, Inc. requests;

i. Aquila, Inc.’s contention that its seven-state regulated operations require $250 million in cash working capital is inadequately supported because the study it filed to support the contention does not provide sufficient detail for meaningful review; 

j. Missouri ratepayer interests may not be protected in the event that the assets of Aquila, Inc.’s operations regulated by this Commission are used as collateral as Aquila, Inc. requests; and

k. there are unknown impacts on this Commission’s authority to oversee the use of the assets of Aquila, Inc.’s operations regulated by this Commission if they are used as collateral as Aquila, Inc. requests. 

The Staff has begun its investigation to learn whether these matters can be addressed or will remain as substantive concerns that the Staff has with the authority Aquila, Inc. seeks.  The Staff does not concur with Aquila, Inc.’s effort to shift the burden of proof made in paragraph twenty-one (21) of its application where it states that “[k]eeping Aquila’s Missouri Assets unencumbered under the circumstances would not be in the public interest because doing so will not further the public interest in continued reliable utility service to the Company’s customers.”

6. As to filing requirements, the Staff notes that Aquila, Inc. states that it is seeking authorization pursuant to Sections 393.180 and 393.190.1, RSMo 2000, and 4 CSR 240-2.060(1) and (7) to encumber its assets regulated by this Commission.  The Staff notes that effective April 30, 2003, there is no 4 CSR 240‑2.060(7). Before April 30, 2003, 4 CSR 240-2.060(7) addressed the pleading requirements for applications for authority to sell, assign, lease or transfer assets. While Aquila, Inc. includes in paragraph seven (7) of its application a statement that it “has pending or final judgments or decisions against it from state or federal regulatory agencies or courts which involve customer service occurring within the three (3) years immediately proceeding (sic) the filing of this Application,” 4 CSR 240-2.060(1)(K) requires that the applicant state “whether the applicant has any pending action or final unsatisfied judgments or decisions against it from any state or federal agency or court which involve customer service or rates, which action, judgment or decision has occurred within three (3) years of the date of the application.”  (Emphasis added).

7. Regarding the Commission’s jurisdiction as to gas corporations and electrical corporations, Section 393.180 RSMo. 2000 expressly subjects to the control of this Commission issuances of stocks, bonds, notes and other evidences of debt, as well as the creation of liens on their property that is situated in the state of Missouri.

8. Section 393.190.1 RSMo. 2000, among other things, prohibits gas and electrical corporations from selling, assigning, leasing, transferring, mortgaging, or otherwise disposing of or encumbering any part of their franchise, works or system, necessary or useful in the performance of their duties to the public without first obtaining from this Commission authorization to do so.

9. As to the authorization that Aquila, Inc. seeks, although Aquila, Inc. describes its request as seeking authority to encumber regulated assets, the request more accurately should be viewed as seeking authorization to issue debt that is secured by regulated assets.  According to Aquila, Inc. in its application, it already has a three-year line-of-credit of $430 million that is secured by property that it holds in Michigan, Nebraska and Canada.  Aquila, Inc. states that it desires to sell the Canadian property, but that if it does so it must use the proceeds from that sale to pay down the debt that it has incurred on the $430 million line-of-credit at least until the value of the Michigan and Nebraska properties is 1.67 times the amount of the debt remaining after application of those sale proceeds.  Aquila, Inc. characterizes the proposed transaction as a substitution of its assets situated in Missouri, and any assets situated in Kansas, Colorado, Iowa and Minnesota that it obtains authorization to use, in place of its Canadian assets as collateral for the $430 million line-of-credit.  A more appropriate description of the authority that Aquila, Inc. seeks from this Commission is authorization to incur, by means of the existing line-of-credit, debt up to the amount of $430 million that is secured by all of Aquila, Inc.’s property situated in the state of Missouri.

10. This application should be viewed as a request not limited to authority to pledge assets situated in the state of Missouri as collateral, but as a request for authority to issue evidence of indebtedness secured by property situated in the state of Missouri.  In this light, the Commission should also review the application under Section 393.200.1, RSMo 2000, a statute not cited by Aquila, Inc.  Section 393.200.1 RSMo 2000 provides:

A gas corporation, electrical corporation, water corporation or sewer corporation organized or existing or hereafter incorporated under or by virtue of the laws of this state may issue stocks, bonds, notes or other evidences of indebtedness payable at periods of more than twelve months after the date thereof, when necessary for the acquisition of property, the construction, completion, extension or improvement of its plant or system, or for the improvement or maintenance of its service or for the discharge or lawful refunding of its obligations or for the reimbursement of moneys actually expended from income, or from any other moneys in the treasury of the corporation not secured or obtained from the issue of stocks, bonds, notes or other evidence of indebtedness of such corporation, within five years next prior to the filing of an application with the commission for the required authorization, for any of the aforesaid purposes except maintenance of service and except replacements in cases where the applicant shall have kept its accounts and vouchers of such expenditure in such manner as to enable the commission to ascertain the amount of money so expended and the purposes for which such expenditure was made; provided, and not otherwise, that there shall have been secured from the commission an order authorizing such issue, and the amount thereof, and stating the purposes to which the issue or proceeds thereof are to be applied, and that, in the opinion of the commission, the money, property or labor to be procured or paid for by the issue of such stock, bonds, notes or other evidence of indebtedness is or has been reasonably required for the purposes specified in the order, and that except as otherwise permitted in the order in the case of bonds, notes and other evidence of indebtedness, such purposes are not in whole or in part reasonably chargeable to operating expenses or to income.  

11. Effective April 30, 2003, Commission Rules 4 CSR 240-3.120 (electric utilities) and 4 CSR 240-3.220 (gas utilities) each have the following requirements for applications for authority to issue stock, bonds, notes and other evidences of indebtedness: 

(1) In addition to the requirements of 4 CSR 240-2.060(1), applications for authority to issue stock, bonds, notes and other evidences of indebtedness shall contain the following:

(A) A brief description of the securities which applicant desires to issue;

(B) A statement of the purpose for which the securities are to be issued and the use of the proceeds;

(C) Copies of executed instruments defining the terms of the proposed securities-

1. If these instruments have been previously filed with the commission, a reference to the case number in which the instruments were furnished;

2. If these instruments have not been executed at the time of filing, a statement of the general terms and conditions to be contained in the instruments which are proposed to be executed; and

3. If none of these instruments is either executed or to be executed, a statement of how the securities are to be sold;

(D) A certified copy of resolutions of the directors of applicant authorizing the issuance of the securities;

(E) A balance sheet and income statement with adjustments showing the effects of the issuance of the proposed securities upon-

1. Bonded and other indebtedness; and

2. Stock authorized and outstanding;

(F) A statement of what portion of the issue is subject to the fee schedule in section 386.300, RSMo; and

(G) A five (5)-year capitalization expenditure schedule as required by section 393.200, RSMo.

(2) If any of the items required under this rule are unavailable at the time the application is filed, they shall be furnished prior to the granting of the authority sought.

12. While Aquila, Inc. attached as Appendix seven (7) to its application a copy of November 6, 2002 resolutions of its Board of Directors, those resolutions authorize actions pertaining to a waiver, not to the financing arrangement for which Aquila, Inc. seeks to use Missouri assets as collateral for in this application.  (The copy of the waiver that is referenced in the resolutions as being attached to them is not included in Appendix seven.)  Appendices three (3), four (4) and five (5)—First Supplemental Indenture, Indenture of Mortgage and Deed of Trust, and U.S.$430,000,000 Credit Agreement, respectively—to Aquila, Inc.’s application comprise the financing arrangement for which Aquila, Inc. seeks authorization to use its property situated in the state of Missouri as collateral.  Although the copies provided in the appendices are unexecuted, each is dated in April of 2003.  The resolutions found in Appendix seven (7) indicate that they were made because Aquila, Inc. was in default on two credit agreements that predate the financing arrangement attached to Aquila, Inc.’s application as Appendices three (3), four (4) and five (5).  The resolutions state that the Board of Directors of Aquila, Inc. was authorizing certain actions required for a waiver of that default.  In particular, the resolutions include the following:

WHEREAS, as a condition to the effectiveness of the Waiver, the Company has agreed, among other things, that:

. . . .

iii. it will make all regulatory filings and use commercially reasonable efforts to obtain all other approvals and consents required to pledge its domestic, regulated assets for the purpose of securing the Company’s debt obligations; and

. . . .

Review of the authorizing paragraphs of the resolutions in Appendix seven (7) to Aquila, Inc.’s application reveal that they are all directed to remedying non-compliance, breach or defaults in financing arrangements, or to effectuating the waiver referenced in the resolutions.  They do not authorize Aquila, Inc. to seek authority to use its property situated in the state of Missouri as collateral for the financing arrangements attached to Aquila, Inc.’s application as Appendices three, four and five.  The Staff agrees with Aquila, Inc. that such a resolution is required by one, or more, of the Commission’s rules; thus, Aquila, Inc.’s application is deficient in that respect.

13. In Staff’s view Commission Rules 4 CSR 240-240-2.060(1) (applications generally), 4 CSR 240-3.120 (electric utility applications for authority to issue stocks, bonds, notes and other evidences of indebtedness) and 4 CSR 240‑3.220 (gas utility applications for authority to issue stocks, bonds, notes and other evidences of indebtedness), state the standard, or standards, of review that should be used in this case.  Because of that view, as well as the other matters the Staff has raised in this motion, the Staff suggests to the Commission that, in order to resolve at an early stage the issue of which rules define the filing requirements that Aquila, Inc.’s application must meet, the Commission should require Aquila, Inc. to file a response to this motion by June 30, 2003, establish a deadline for interventions and establish an early prehearing conference shortly after the intervention deadline where the parties address these issues and develop a proposed procedural schedule for this case.

WHEREFORE, the Staff reports that it is investigating to learn whether the concerns it has identified with Aquila, Inc.’s application will be resolved to its satisfaction and that it anticipates that it will be necessary for the Commission to hold an evidentiary hearing in this matter.  The Staff respectfully moves the Commission to issue an order that (1) establishes an intervention period of thirty (30) days and (2) sets an early prehearing conference during the week following the close of the intervention period for the purpose of addressing the issues that the Staff has raised herein, including the development of a proposed procedural schedule for this case.
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� As noted by these intervenors, on April 22, 2003, the Missouri Court of Appeals for the Western District entered its decision in State ex rel. AG Processing, Inc. v. Public Service Commission, Case No. WD60631 and reversed the decision of this Commission in Case No. EM-2000-292 that approved the merging of UtiliCorp United, Inc. (n/k/a Aquila, Inc.) and St. Joseph Light & Power Company and remanded the case to the Commission for further proceedings.  Both this Commission and Aquila, Inc. filed motions for rehearing and for transfer to the Missouri Supreme Court.  On May 27, 2003, the Missouri Court of Appeals for the Western District denied these motions.
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