Before the Public Service Commission

Of the State of Missouri

	Staff of the Public Service Commission of Missouri 

vs. 

Southern Missouri Gas Company, L.P.  
	)))))
	Case No. GC-2003-0314

	
	
	


STAFF’S RESPONSE TO SOUTHERN MISSOURI GAS COMPANY, L.P.’S MOTION TO DISMISS, ANSWER TO SECOND AMENDED COMPLAINT, AND AFFIRMATIVE DEFENSES AND STAFF’S MOTION FOR LEAVE TO AMEND SECOND AMENDED COMPLAINT

COMES NOW the Staff of the Missouri Public Service Commission (“Staff”), pursuant to Section 386.390 RSMo 2002 and 4 CSR 240-2.070, and respectfully states as follows:

1.
On March 7, 2003, Staff filed its Complaint in this case pursuant to Section 386.390 RSMo Supp. 2002 and Commission Rule 4 CSR 240-2.070.  

2.      On July 22, 2003, Staff filed its Second Amended Complaint.  The Missouri Public Service Commission granted leave to file Staff’s Second Amended Complaint on August 5, 2003, and directed Southern Missouri Gas Company, L.P.  (SMGC or Company) to respond by August 21, 2003.  On August 21, 2003, SMGC filed its Motion to Dismiss, Answer to Second Amended Complaint, and Affirmative Defenses of Respondent Southern Missouri Gas Company LP. 
3.   In its Motion to Dismiss, SMGC first alleges that Staff’s Second Amended Complaint should be dismissed due to the alleged failure of Staff’s Second Amended Complaint to comply with Commission Rule 4 CSR 240-2.070.   According to SMGC, this case is about whether the Commission has “jurisdiction over the provisioning of gas supplies for transportation customers.” (Motion to Dismiss, Answer to Second Amended Complaint, and Affirmative Defenses of Respondent Southern Missouri Gas Company, L.P. at 1).   This allegation is totally without merit.  By this allegation, SMGC continues to attempt to distract attention from the real issue in this case.  The real issue is whether SMGC violated its tariffs as alleged in Staff’s Second Amended Complaint.  The facts in GR-2001-388 clearly showed the SMGC customers were large volume customers and were transferred by SMGC to an illegal service entitled “Transportation Service-Internal.”  This name and illegal service were invented by SMGC.  These customers were never transportation customers and accordingly, SMGC has incorrectly framed the nature of the issues before this Commission.  In fact, SMGC’s conduct regarding “Transportation Service-Internal” has already been conclusively found by the Commission to be a violation of its tariffs in Case No. GR-2001-388.  

4.   However, out of an abundance of caution, Staff seeks leave to amend its Second Amended Complaint as follows:  “The Commission has jurisdiction in this case due to the specific tariff violations found by the Commission in Case No. GR-2001-388.   These are the exact matters found in Counts 1 and 2 of Staff’s Amended Complaint.  The Commission has jurisdiction over Count 3 since the evidence will show that SMGC continues to provide service to these customers under ‘Transportation Service-Internal.’   Furthermore, Staff contacted  SMGC about this matter.  There were many discussions with SMGC regarding SMGC’s creation of ‘Transportation Service-Internal’ in the proceedings of GR-2001-388 including the possibility of a Complaint. Furthermore, Staff contacted counsel for SMGC and specifically informed him about this Complaint one day prior to the actual filing of the Complaint.” 

5.    SMGC’s allegation is without merit because the Commission has jurisdiction over a Company that is violating its tariffs as is being done by SMGC in creating a new class of customers in direct violation of its tariffs without Commission approval.  SMGC cannot create a new class of customers without Commission approval via tariff changes nor can it provide service in direct violation of its tariffs, the Commission correctly and conclusively found in the Final Report and Order in GR-2001-388.         

6.   Staff has sufficiently shown Commission jurisdiction over the allegations and the Motion to Dismiss should be overruled. 

WHEREFORE, Staff, by and through the Office of the General Counsel, requests the Commission to overrule SMGC’s Motion to Dismiss, and to grant Staff leave to amend Staff’s Second Amended Complaint as noted above.   
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