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This filing has been mailed or hand-delivered this date to all counsel of record.
Thank you for your attention to this matter.

Sincerely yours,

S:AAA«D‘%(X\
ThomasR Schwarz, Jr.

Deputy General Counsel
(573) 751-5239
(573) 751-9285 (Fax)
TRS:sw
Enclosure
cc: Counsel of Record

Informed Consumers, Quality Utility Services, and a Dedicated Organization for Missourians in the 21st Century




396 n.

record of the termination proceeding and
find Mother did not receive ineffective as-
sistance of counsel.”

1 wholly agree with this finding and
consequently see no need to discuss the
question whether a claim of ineffective as-
sistance of counsel may bhe pursued by
means of a motion under Rule 74.06. The
phrase, " ... when it is no longer equita-
ble that the judgment remain in foree .. ."
seems {o give the motion court broad dis-
cretion. | am reluctant to see the lan-
guage of the rule narrowed by a holding
which is not necessary to the disposition of
this particular case.

I coneur in the balance of the opinion
and in the judgment of affirmance.

W
O £ KEY NUMBER SYSTEM
T

STATE of Missouri ex rel. RIVERSIDE
PIPELINE COMPANY, L.P. and
Mid-Kansas Partnership, Appellants,

V.

PUBLIC SERVICE COMMISSION OF
the STATE of Missouri, and Midwest
Gas Users Association, Respondents.

No. WD 57560,

Missouri Court of Appeals,
Western Distriet.

July 25, 2000.

Motion for Rehearing and/or Transfer to
Supreme Court Denied Ang. 29, 2000.

Application for Transfer Denied
Oct. 3, 2000.

Suppliers of natural gas and natural
gas transportation to utility filed petition
for writ of review for Public Service Com-
mission’s decisions relating to review of
contract between suppliers and utility. The
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Cireuit Court of Cole County, Thomas
Brown, III, J., entered order reversing
Commission’s denial of first motion to dis-
miss or limit proceedings, but affirming
denial of second motion to dismiss. Suppli-
ers appealed. The Court of Appeais, Holli-
ger, J., held that Cirenit Court lacked jur-
isdietion to review, under Public Service
Commission Act, Commission’s interlocu-
tory orders denying motions to dismiss.

Reversed and remanded with di-

rections.

1. Public Utilities =189

Public Service Commission Act pwvo-
vides its own code for judicial review of
Commission orders and this statutory

method of review is exclusive. V.AM.S.
§ 386.510. -

2. Gas €13(1)

Circuit Court lacked jurisdiction to re-
view, under Public Service Commission
Act, the Commission’s interlocutory orders
denying motions to dismiss proceedings
relating to Commission review of contract
between natural gas suppliers and utility.
V.AM.S. § 386.510.

3. Administrative Law and Procedure
e=651, 704
Right to judicial review of agency ac-
tions exists by reason of the Missouri Con-
gtitution, and that right is limited to {inal
administrative decisions. V.A.M.S. Const.
Art. 5, § 18.

4. Appeal and Error ¢=20

Where the circuit court lacks jurisdic-
tion to render a judgment on the merits,
the eourt of appeals Jacks jurisdiction to
consider an appeal from such a judgment
on the merits.

Gregory Lynn Musil, Overland Park,
KS, for appellants.

Thomas Schwarz, Jr., Jetferson City,
Stuart Conrad, Kansas City, for respon-
dent.
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Cite as 26 S.W.3d 3
Before;: LOWENSTEIN, P.J.,
ULRICH and HOLLIGER, JJ.

RONALD R. HOLLIGER, Judge.

Riverside Pipeline Company, L.P. and
Mid-Kansas Partnership appeal from an
order by the Cole County Circuit Court (1}
reversing the Public Service Commission’s
denial of their first motion to dismiss or
limit and remanding the eause to the Com-
mission to receive and evaluate evidence,
and (2) affirming the Public Service Com-
mission’s denial of their second motion to
dismiss. We reverse because the PSC's
denials of the motions to dismiss are not
final and appealable orders.

FACTS

Appellants Riverside Pipeline Company,
L.P. (Riverside) and Mid-Kansas Partner-
ship {(Mid-Kansas) contract with Missouri
(Gas Energy (MGE) to supply and trans-
port natural gas to MGE’s distribution
system. MGE distributes natural gas in
the Kansas City, Missouri metropoiitan
area and is a utility subject to the jurisdic-
tion of the Publiec Service Cominission
(Commussion). MGE executed new con-
tracts with Riverside and Mid-Kansas in
February of 1995. In May of 1996, MGE,
Riverside, Mid—Kansas, the Office of Pub-
lic Counsel, and the Staff of the Commis-
sion signed a Stipulation and Apgreement
{the Stipulation). The Stipulation settled
pending administrative and judicial pro-
ceedings and contained provisions address-
ing future prudence reviews of the con-
tracts between the parties. On June 11,
1996, the Commission issued an order
adopting and ratifying the Stipulation.

On June 25, 1996, a Commission order
established Case No. GR-96-450 to follow
the overrecovery or underrecovery of
MGE’s gas costs for the Annual Reconeili-
ation Adjustment Account period from
July 1, 1996 through June 30, 1997. Riv-
erside and Mid-Kansas intervened in the
case before the Commission as suppliers of
natural gas transportation and natural gas
to MGE. The Commission Staff challenged

. STATE EX REL. RIVE.)E PIPELINE v. PSC Mo. 397

App. W.D. 2008)

the prudence of the contract between
MGE and the appellants on June 1, 1998.
The Staff determined the contract between
MGE and the appellants was not prudent
and recommended a $4,532,449.60 reduc-
tion in MGE’s pas costs incurred under the
contracts with the appeilants.

On July 31, 1998, appellants filed a Mo-
tion to Dismiss or Limit the proceedings in
Case No. GR-06-450, asserting the Com-
mission lacked jurisdiction to relitigate the
terms of the Stipulation. Appellants
sought to prevent the Commission from
reconsidering the prudence issue, Appel-
lants filed a second Motion to Dismiss
based on insufficiency of the Staff’s direct
testimony on August 27, 1998. The appel-
lants contended the Commission Staff
failed to follow their own regulations,
which required the Staff to provide direct
testimony sufficlent to indicate the legai
theory on which it relies and to show that
it has an adequate evidentiary basis for its
claim. The Commission denied both mo-
tions to dismiss on September 29, 1998.
In response to the Commission’s denials,
appellants filed an Application for Rehear-
ing on each motion to dismiss on October
8, 1998. The Commission issued an order
denying both of these applications en De-
cember 22, 1998.

On November 9, 1998, appellants filed a
Petition for Writ of Prohibition with the
Circuit Court in an effort to prevent the
Cornmission hearing to examine the pru-
dence of the ecntracts between appellants
and MGE. The court granted a prelimi-
nary order of prohibition, and the Commis-
sion thereafter moved to quash the writ,
The Circuit Court granted the Commis-
sion’'s Motion to Quash on December 2.
1998. The court found that a portion of
the Stipulation was ambiguous and stated
that the Commission “should, in the first
instance, determine if it has jurisdiction of
the cause after hearing evidence and argu-
ment of the parties before it.”

Appellants filed a Petition for Writ of
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Review pursuant to & 386.510° with the
cirenit conrt ob January 16, 1999, On July
26, 1599, the Circuit Court issued its order,
which is the subject of this appeal. The
court reversed the Commission’s order and
detision of September 29, 1998, denying
Rivergide and Mid-Kansas’ motion to dis-
raiss or Hmit based on a lack of jurisdie-
tion. The court founrd the Commission's
arder was “unlawfyl, unreasenable, arhi-
trary, capricieus and not based on substan-
tial and competent evidence on the whele
record.” The court found, based on the
record, that “the Commission acted unlaw-
fully and/sr unreasonably when it failed to
make any finding that the 1996 Stipulation
and Agreement was ambiguous, yet inter-
preted the Stipulation and Agreement
without hearing any testimony or other-
wise receiving any evidence to determine
the intent of the parties to the Stipulation
and Agreement.” In addition, the court
found the Commission:
failed to make legally sufficient findings
of fact or conclusions of law Lo permit
a reviewing court to determine the
specific findings made by the Commis-
gion and the basis on which those
findings were purportedly made;

failed and refused to receive or consider
any evidence interpreting the Stipula-
tion and Agreement;

made a specific finding with no legally

sufficient evidence on which to hase
that decision; and,

denied rehearing despife all reasons set

forth above, and despite this Court's
Decerber 2, 1998 Order finding the
Stipulation and Agreement to be am-
higuous,

The comt remanded the cause to the
Commission for further action consistent
with its order, “including the inferpreta-
tion of the 1996 Stipulation and Agreement
in accordance with the rules of construc-
tion and the need for a sufficlent and
appropriate evidentiary basis for resolu-
1. Al stattory references are to the Revised

Statmies of Missouri, 1994, unless otherwise
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tion of any language found to be ambigu-
ous.” The trial court affirmed the Com-
migsion's erder, denying appellunt’s second
maotion to dismiss based on insufficiency of
the Staff’s diveet testimony.  Appellants
timely appealed.

The PSC filed a motion to dismiss the
appeal on twe grounds: (1) that the unap-
pealed denial of the writ of prohibition was
the aw of the ecase and {2) that the Com-
miission's rulings on the motions (o dismiss
were “interlfocutory™ and thus noet subject
to review under § 386.518. After oral argu-
ment on the merits we ordered additiona}
briefing by the parties.

Chapter 356 details the procedural
puidelines associated with the Public Ser-
vice Commission; § 386,510 addresses ap-
peais to the circuit court stemming from
Commission decisions in relevant pard:

Within thirty days after the application
for a rehearing iz denied, or, if the appli-
cation is granted, then within thirty days
after the rendition of the decision on
rehearing, the applicant way apply to
the ctreuit court of the county where the
hearing was held or in which the com-
mission has its principal office for a wyit
of certiorart o review fhersin referred
to as a writ of review) for the purpose of
having the reasonablenegs or lawfulness
of the original order or decision or the
orcer or decision on rehearing inguired
into or determined receive. ... No court
in this state, except the cirewit courts to
the extent herein specified and the su-
preme court or the court of appeals on
appeal, shall have jurisdiction to review,
reverse, correct or annul any order or
decision of the commission or to suspend
or delav the executing or operation
thereof, or to enjoin, restrain or inter-
fere with the commission in the perfor-
manee of its official duties. The elrenit
courts of this state shall always be
deemed open for the trial of suits

noted.
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brought o review the orders and deci-
sions of the commission as provided in
the public service commission law and
the gsame shall be tried and determined
as suits in equity.

We fivst consider whether the circuit
court had jurisdiction under this section to
review the Commission’s denial of appel-
lant’s motions to dismiss.

{11 The Public Service Commission Act
provides its own code for judicial review of
Commission orders. Siate of Mo, ex vl
Consumers Public Serv. Co. v. Public
Seru. Comm'i, 352 Mo, 505, 180 S.W.2d 40,
4546 {19445, This statutory method of
review is exclusive. Stofe ex rel Sparish
Lutke Serv, e v Luten, 500 SW.2d 46
(Mo.App.1973). 1t is a general principle of
administrative law that judicial review of
an administrative agency action depends
upon whether the challenged action is a
final order? The Missouri Constitution,
art V, sec. 18 provides for review of admin-
istrative tribunal decigions “by the courts
as provided by law.” Such review iz of
“final decisions, {indings, riles and orders
on any administrative officer or body exist-
ing under the constitution or by law...”

{2} Appellants argue that the language
in § 386510 providing for review of “the
original order or decision or the order or
decision on rehearing” is not limited to
final orders and authorizes judicial review
of the Commission's rulings on the appel-
iants’ metions 1o dismiss. It is net con-
tested that the Commission’s rulings o
this matter wonld normally be considered
interlocutory,  Reis v Peabody Coal Co,
935 S.W .24 625, 632 (Mo.App.1996) (order
denying metion to dismiss or metion for
sumemary judgment is not reviewable);
Stevenson v. City of St. Louis Sech. Dist,
320 5.W.2d 608, 611 (Mo.App.1991) (ruling
on mation to dismiss is inter{ocutory and

2. 31 K. Davis, ADMINISTRATIVE LAW TREA-
TISE, 56115 (1938).

3. This interpretation is suppored by a later
discussion of the Supreme Court ohserving
that before Deroit-Clticage, 8 386.5310 had

STATE EX REL. RIVE E PIPELINE v. PSC Mo, §
Cite a5 26 S.W.3d 3

App. W.D. 2000}

not a judgment on the merits). Appella
claim their position iz supported by ¢
decisions in Stafe ex rel Detroit-Chicas
Motor Bus Co. v Public Serv. Conmeom?
324 Mo, 270, 23 8.W.2d 115, 117 (1529) am
State ex vel, Fee Fee Trunk Sewer, Inc. v
Public Sern. Comm'n of Mo, 522 S.W.2d
67, 72 (Mo. App.1975). We disagree.

In Fee Fee, a sewer district sought Com-
mission approval of ite rate structure, Af-
ter several hearings and proceedings, the
Commission entered an “Interim Report
and Order” establishing sewer rates pend-
ing final adjustments and determinations
of the rvates. The cirenit court declined to
review under § 386,510 hecause it believed
the order was oot “final.” This eourt ra-
versed, stating, in reliance upon Siate er
rel, Detroit-Chicago Molor Bus Co., supra,
that § 386.510 means that ail orders of the
Commission are subject to review. In De-
troit-Chicego, the Supreme Court consid-
ered a circuit court judgment reversing
the Commission’s denia! of a certificate of
convenience and necessity and ordering
the Commission to grant the bus company
the necessary permits. There was no is-
sue as to finality of the Commission ordey,
The reference to review of all orders was
made in the context of consideration
whather a reviewing court could substitute
its judgment for that of the administrative
agency a3 was then permitted in suits in
equity.t Id st 117. In Fee Fee, the issue
was raised whether “interim™ orders are
subject to review. 522 SW2d 7. The
court held that they are becanse they “par-
takel ] of the nature of test orders which
traditionally have been subject to review.”
fd. at 7. Neither Fee Fee nor the test
arder cases, however, support judicial re-
view of interlocutory orders under
§ 386.510.

been construed to mean that the circuit court
was not bound by the findings of the Commis-
sion.  Stare ax rel. Chicago, RI. & PR o v
Public Service Cowumiission, 312 S.W.2d 791,
783 (Mo, 1958).
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A “test order” is a “preliminary erder to
ascertain exact facts, upon which a final
rate order can be made, that will do exact
justice between the public utility and the
public.” State ex vel. City of St. Louis v.
Public Sery. Comm'n of Missouri, 317 Mo.
815, 296 S W. 790, 791, (1927). DBoth “test
orders” and “interim orders” are determi-
nations, albeit not permanent, on the mer-
its of a case before the Commission. In a
non-Public Service Cominission case, we
have discussed the concept of Iinality.

Both the Missouri constitution and Mo,

Rev.Stat. § 536.150 (1986), impose the

additional requirement that the decision

be final hefore it is deemed reviewable.

“Finality” is found when “the agency

arrives at a terminal, complete resolu-

tion of the case before it. An order
lacks finality in this sense while it re-
mains tentative, provisional, or contin-
gent, subject to recall, revision or recon-
sideration by the issuing agency.”
Dore & Assoc. Contraeting, Ine. v Mis-
sowt Dept. of Labor & Indus. Relations
Comn, 810 SW.2ad 72, 75-76 (Mo.App.
1990) (internal citations omitted). The dis-
tinction between a ruling on the merits and
a procedural ruling is exemplified in Siate
ex vel. Southwestern Bell Tel. Co. v. Public
Serv. Comm’n, 592 S W 2d 1834 (Mo.App.
1979). There, this court considered an
atternpt to obtan judicial review by means
of declaratory judgment of a Commission
rule providing for the use of interrogato-
ries and a § 386510 review of an order
compelling Southwestern Bell to answer
interrogatories.  We nicld, based on Su-
preme Court precedent, that a statewide
rule providing for the use of interrogato-
ries in Commission proceedings was a final
order or determination within the meaning
of § 3806.510 and was not subject to collat-
eral attack by a declavatory judgment ac-
tion. With regard to the review of the
order coinpelling answers, we said that
“the order with respect to discovery is by
its very nature interlocutory, and the or-
der appealed from is not a {inal determina-
tion in the case, and is, therefore, not
subject to review under the provisions of

26 SOUTH WESTERN R'ZTER, 3d SERIES

386.510 R.S.Mo."” Id. at 188. We therefore
remanded to the ecirenit eourt with di-
rections to remand the cause to the Com-
mission for further proceedings on the
metits of the case. Similarly, in Sunumers
v, Public Serv. Comm'n, 366 S.W.2d 738
(Mo.App.1963), where three cases had
been consolidated by the Commission and
decisions made in only two, the third case
was not reviewable because it was not a
final order or decision. [d. at 743.

[3,41 Appellants’ argument reverses
the proper interrelationship of the art. V,
Sec. 18, Mo. Const. and the statutory re-
view provisions of § 386.510. The statute
defines the procedure to give effect to the
right of judicial review. The right to re-
view exists by reason of the Missouri Con-
stitution, and that right is limited to final
administrative decisions. lLederer v. Stafe,
Dept. of Social Serv, Div. of Aging, 825
S.W.2d 858, 861 (Mo.App.1992). The Cir-
cuit Cowrt lacked jurisdiction to review,
under § 386.510, the Commission’s intey-
loeutory orders denying Appellants’ mo-
tions to dismiss. Where the circuit court
lacks jurisdiction to render a judgment on
the merits, the court of appeals lacks juris-
diction to consider an appeal {rom such a
judgment on the merits. State ex ol
Soulhavest Water Co. v Public Serv
Comm’n, 173 S.W.2d 113, 115 (Mo.App.
1943). The Commission has also pointed
out that this ecowrt, under § 386.540, would
not have jurisdiction of a eciveuit court
judgment remanding a matter to the Com-
mission bhecause the Circuit Court judg-
ment would not be final for purposes of
appeal  State ex vel. Cenfropolis Transfer
Co. v, Public Serv. Comam™n, 472 SW 2d
24, 2627 (Mo.App.1971). The Comunis-
ston is correct hecause the test of finality
applies sepavately to the Commission deci-
sion under Missouri Constitution, art. V.
gec. 18, and to the circuit court’'s judgment
undger ¥ 512,080, We do not reach thut
issue of finality of the cirenit court’'s judg-
ment because it presupposes initial juris-
diction 1in the circuit court
§ 886.510.

undetr
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Cite a5 26 5.W.3d 401 {

The judgment of the circuit ecourt is
reversed and the cause remanded to the
cireuit court with directions to remand the
case to the Public Service Commission for
further proceedings.

HARQOLD L. LOWENSTEIN,
Presiding Judge, and ROBERT G.
ULRICH, Judge, concur.
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CITY OF PARK HILLS,
Missouri, Appellant,

V.

PUBLIC SERVICE COMMISSION
OF the STATE of Missourt,
Respondent,

City of Desloge, Respondent,

and

City of Leadingion, Respondent.
No. WD 57491,

Missouri Court of Appeals,
Western District.

Submitted May 24, 2000.
Decided July 25, 2000.

Motion for Rehearing and/or Transfer to
Supreme Court Denied Aug. 29, 2000,
Application for Transfer Denied
Oct. 3, 2000,

Cities filed comnplaint with Public Ser-
vice Commission {PSC), asking PSC teo
order municipally owned water plant to file
tariffs  with PSC  regarding rates it
charged for water service supplied outside
its boundaries. The PSC denied water
plant’s motion to dismiss for lack of juris-
diction and its motion for reconsideration.
Water plant filed petition for writ of re-

P‘C SERVICE COM'N Mo. 401

. W.D. 2000)
view. The Circuit Court, Cole County,
Thomas J. Brown, 111, J., found that it had
no jurisdiction to review non-final order.
Water plant appealed. The Court of Ap-
peals held that PSC’s denial of municipally
owned water plant’s motion to dismiss for
lack of jurisdiction was not a final order,
and thus denial of motion was not reviewa-
hie by circuit court on writ of review.

Affirmed.

1. Public Utilities =194

When reviewing deciston of the Public
Service Commission (PSC} on the merits,
appellate court reviews the decision of the
PSC, not the judgment of the circuit court.

2. Waters and Water Courses ¢&=203(12)

Public Service Commission’s (PSC)
denial of municipally owned water plant's
motion to dismiss for lack of jurisdiction
was not a final order, and thus denial of
motion was not reviewable by circuit court
on writ of review. V.AM.S. 386.510.

3. Administrative Law and Procedure
=651

State Cohstitution creates a right to
judieial review of “final” administrative de-
cisions. V.AM.S. Const. Art. 5, § 18.

4. Administrative Law and Procedure
=704
“Finality” of administrative decision is
found when the agency arrives at a termi-
nal, complete resolution of the case before
it; an order lacks f{inality in this sense
while it remains tentative, provisional, or
contingent, subject to recall, revision or
reconsideration by the issuing ageney.
Sce publication Words and Phrases
for other judicial constructions and
deflinitions.

5. Administrative Law and Procedure
eI B

Administrative agency’s denial of a
motion to dismiss is generally not consid-
ered a final order, even when the motion is
hased on contention of lack of jurisdiction.
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