                                                                                     STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 20th day of July, 2004.

In the Matter of the Joint Application of Missouri-American
)

Water Company and Cedar Hill Utility Company, Inc. for

)

Authority for Missouri-American Water Company to Acquire
)
Case No. SM-2004-0275

Certain Assets of Cedar Hill Utility Company, Inc. and in 

)

Connection Therewith, Certain Other Related Transactions
)

ORDER ESTABLISHING PROCEDURAL SCHEDULE

On January 5, 2004, Missouri-American Water Company and Cedar Hill Utility Company filed a joint application asking the Commission for authority to transfer the sewer system assets of Cedar Hill to Missouri-American.  The Staff of the Commission filed a recommendation on May 5, advising the Commission to approve the application with some conditions that it contends are required to make the proposed transaction not detrimental to the public.  One condition specified by Staff is that the Commission find that Missouri-American will not be allowed to recover in rates the acquisition premium that Staff contends will result from its purchase of Cedar Hill’s assets.  Missouri-American filed a response to Staff’s recommendation on May 17.  Missouri-American opposes Staff’s proposed condition that would prevent it from recovering the acquisition premium, arguing that the question of recovery of the premium should be left to a future rate case.  

Because of the disagreement of the parties, the Commission scheduled a prehearing conference for the purpose of discussing a procedural schedule leading to a hearing.  At the prehearing conference, held on June 8, the parties indicated their belief that there were no factual issues in dispute and that their disagreement was purely legal.  They proposed to file a stipulation of facts and briefing schedule that would allow the Commission to decide the legal issues without the need for an evidentiary hearing.   At the prehearing conference, the parties were ordered to file a proposed procedural schedule or a stipulation of facts by June 15.  After the Commission granted two requests for further time, the parties filed a Stipulation of Facts and Request for Commission Ruling on July 9.

In that pleading, all of the parties – Missouri-American, Cedar Hill, the Staff of the Commission, and the Office of the Public Counsel – suggest that the only existing disagreement between the parties is:

whether the Commission is required by law to rule on the issue of the acquisition premium prior to approving the sale of the Cedar Hill system to Missouri-American Water Company in order to determine whether the proposed transaction is ‘not detrimental to the public interest’ or whether the determination regarding the existence of an acquisition premium and its recovery can be addressed in Missouri-American’s next general rate case filing.

The parties propose that the Commission resolve that disagreement without a hearing, after considering a single brief from each party. 

Unfortunately, the proposed stipulation of facts is, for the most part, simply a recitation of the procedural history of this case.  When it does move beyond the procedural history, the parties indicate that they have not been able to agree on the fact of whether an acquisition premium even exists, let alone the amount of any such premium.  Whether the Commission must determine in this case if Missouri-American can recover an acquisition premium in rates may still be an open question.  But the Missouri Supreme Court, in State ex rel. AG Processing Inc. v. Public Service Commission,
 clearly established that the existence, the amount, and the reasonableness of the acquisition premium is an issue of fact that the Commission must consider in determining whether the proposed sale of Cedar Hill’s sewer system to Missouri-American is in the public interest.  Since the parties cannot agree on those facts, the Commission will need to conduct a hearing to receive evidence on which to make that determination.  Therefore, the Commission will establish a procedural schedule, including a hearing date.

The Commission finds that the following conditions should be applied:

(A) The Commission will require that testimony be prefiled as defined in Commission Rule 4 CSR 240‑2.130.  All parties must comply with this rule, including the requirement that testimony be filed on line‑numbered pages.  The practice of prefiling testimony is designed to give parties notice of the claims, contentions, and evidence in issue and to avoid unnecessary objections and delays caused by allegations of unfair surprise at the hearing.

(B)
Pursuant to Commission Rule 4 CSR 240‑2.130(15), testimony and schedules may not be filed under seal and treated as proprietary or highly confidential unless the Commission has first established a protective order.  Any testimony or schedule filed without a protective order first being established will be considered public information.

(C)
The parties shall agree upon and the Staff shall file a list of the issues to be heard, the witnesses to appear on each day of the hearing and the order in which they will be called, and the order of cross‑examination for each witness.  Any issue not contained in this list of issues will be viewed as uncontested and not requiring resolution by the Commission. 

(D)
Each party shall file a statement of its position on each disputed issue.  Such statement shall be simple and concise, and may not contain argument about why the party believes its position to be the correct one. 
(E)
All pleadings, briefs, and amendments shall be filed in accordance with Commission Rule 4 CSR 240‑2.080.  Briefs shall follow the same list of issues as filed in the case and should set forth and cite the proper portions of the record concerning the remaining unresolved issues that are to be decided by the Commission.

(F)
All parties are required to bring an adequate number of copies of exhibits that they intend to offer into evidence at the hearing.  If an exhibit has not been prefiled, the party offering it should bring, in addition to the copy for the court reporter, copies for the five Commissioners, the Presiding Judge, and all counsel.

IT IS THEREFORE ORDERED:

1.
That the following procedural schedule is established:

Direct Testimony
-
August 10, 2004

Rebuttal Testimony 
-
August 31, 2004

List of Issues 
-
September 7, 2004



Position Statements

-
       September 14, 2004


Hearing
-
September 20, 2004, beginning at 8:30 a.m.

2.
That the evidentiary hearing will be held in the offices of the Missouri Public Service Commission in Jefferson City, Missouri.  This hearing will be held in a building that meets accessibility standards required by the Americans with Disabilities Act.  If you need additional accommodations to participate in this public hearing, please call the Public Service Commission’s Hotline at 1-800-392-4211 (voice) or Relay Missouri at 711 before the hearing.

3.
That this order shall become effective on July 20, 2004.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge
( S E A L )

Gaw, Ch., Murray, Clayton, Davis and Appling, CC., concur
Woodruff, Senior Regulatory Law Judge
� 120 S.W.3d 732 (Mo. 2003)
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