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STAFF’S REPLY BRIEF 

RESPONSE TO INTRODUCTION


In the introduction to its brief, SMGC asserts that there has been no suggestion that SMGC’s gas purchasing practices were imprudent or that the Company’s ratepayers have been harmed financially because of SMGC’s actions (SGMC Initial Brief at 1).  SMGC paints this overly optimistic picture by alleging that SMGC merely “found a solution to the problem of high PGA rates” for two large industrial customers that were on the verge of leaving its system. SMGC further alleges that there is no dispute that all of SMGC’s ratepayers benefited from the fact SMGC was able to keep two industrial customers on SMGC’s natural gas system (SMGC Initial Brief at 1).  SMGC then accuses Staff and OPC of causing “costly litigation” for SMGC by making an apparently frivolous allegation that SMGC violated its tariffs (SMGC Initial Brief at 1). 


SMGC’s argument is really that economic expediency justifies blatant unlawful actions and any consequences thereof.  As explained in detail in Staff’s Brief, SMGC faced the problem of two large industrial customers threatening to leave the system and SMGC’s solution was to unlawfully create a new class of customers entitled “Transportation Service-Internal” (Staff Brief at 1-25).  SMGC really took two Large Volume Service (LVS) customers, provided them LVS service,  disguised with the cosmetic step of two bills and SMGC thereby artificially lowered the gas costs to only these two customers by avoiding the PGA (Staff Brief at 12-14).  SMGC did not offer this same service to any other customers (Tr. 67, line 23 through p. 68, line 3; Staff Brief at 13). 


The facts do not support SMGC’s argument that all of its customers benefited from its unlawful actions.  While it is true that SMGC contributed $39,987 to the PGA/ACA process in the 2000/2001 ACA period, it is also true that nothing in the PGA/ACA process required such a payment (Tr. 209, line 15 through Tr. 210, line 6).  Clearly, since SMGC unlawfully created a new class of customers outside the PGA, there was no requirement in the Tariffs that members of this unlawful new class of customers pay the PGA.  SMGC admits this fact when Mr. Klemm stated that he was not sure if such a payment was legally required, but that such a payment was “morally” required (Tr. 100, line 22 through Tr. 101, line 2).  In fact, other SMGC PGA/ACA paying customers actually paid $99,199 more in PGA/ACA costs in the 2000/2001 PGA/ACA period because of the Transportation Service-Internal preference (Staff Brief at 24-25).  Although SMGC’s PGA/ACA paying customers would have paid even more without the $39,987 “contribution by SMGC,” it is equally true that SMGC cannot justify unlawful actions by economic expediency.


SMGC also alleges in its introduction that Staff’s assertion that SMGC is operating outside its tariffs is “nebulous” (SMGC Initial Brief at 1).  The American Heritage Dictionary of the English Language defines “nebulous” as:  1. Cloudy, misty or hazy.  2 Lacking definite form or limits, vague: …”  Such an allegation itself is without merit and ignores the clear, overwhelming and utterly convincing evidence that SMGC’s economic justification for Tariff violations must fail and SMGC must face the consequences of its actions.


Staff’s Brief explains the fatal flaws in such an argument.  SMGC did violate its Tariffs because no class of customers exists under its Tariffs with the name or the type of service provided under Transportation Service-Internal (Staff Brief at 9-10).  While SMGC acknowledged at the hearing that creation of a new class of customers requires Commission approval (Tr. 63, lines 12-16), SMGC’s brief does not grasp the idea that its Tariff creates only certain classes of customers, and creating other classes without Commission approval is unlawful.  Staff further explained that SMGC violated statutes in creating Transportation Service-Internal; violated Commission Rules in creating Transportation Service-Internal; disguised LVS customers and moved them into Transportation Service-Internal for the sake of economic expediency; and offered Transportation Service-Internal customers uninterruptible service while SMGC’s Transportation Tariffs only provide for interruptible service. 

Furthermore, SMGC refuses to acknowledge the fundamental facts and law regarding SMGC’s unlawful creation of a new class of customers.  SMGC admitted that nothing in its Tariff specifically authorizes Transportation Service-Internal (Tr. 122, lines 19 through 22; Ex. 9, Walker Deposition, p. 71, line 21 through p. 72, line 2).  Staff wholeheartedly concurs that nothing in SMGC’s Tariff authorizes what it is doing and adds that Transportation Service-Internal is specifically prohibited (Exhibit14, Russo Rebuttal, p. 2, lines 4 through 11; Exhibit 13, Russo Direct, p. 2, lines 11 through 19).  Where a statute limits (in this case the statute is a tariff) the doing of a particular thing in a prescribed manner, it necessarily includes in the power granted, the negative that it cannot be done otherwise.  State v. Ruch, 926 S.W.2d 937, 939 (Mo. App., W.D. 1996).  This is also accurately stated that the mention of one thing in a statute implies the exclusion of another.  Missouri Board of Registration for the Healing Arts v. Levine, 808 S.W.2d 440, 443 (Mo. App., W.D. 1991).  In other words, SMGC’s Tariffs provide for certain classes of customers.  SMGC’s Tariffs provide for the following classes of customers:  General Service, Optional General Service, Large General Service, LVS and Transportation Service (Tr. 63, lines 3 through 6; Ex. 14, Russo Direct, Schedule 1, p. 13 through 31).  Tariffs specify only the utility service that the Company can offer; they do not prohibit every type of customer class that that Company may wish to create.  SMGC must have Commission approval to create a new class of customers.  Accordingly, SMGC’s argument must be overruled.

TARIFF VIOLATIONS ARE PROPERLY CONSIDERED 

IN AN ACA PROCEEDING

SMGC’s allegation that its violation of tariffs is beyond the scope of an ACA proceeding (SMGC initial brief p. 14, p. 39-40) is wrong.  In this proceeding, Staff and OPC are arguing that SMGC does not have tariff authority to offer Transportation Service-Internal service and that such service is contrary to its Commission approved Transportation Tariffs.  Such an argument is not new to ACA proceedings.  In The Matter of Associated Natural Gas Company of Fayetteville, Arkansas for Authority to File a Tariff Reflecting a Change in Rates for its Missouri Customers Pursuant to the Provisions of the Company’s PGA Clause on file with the Commission, Case No. GR-90-38 et al. 3 Mo. P.S.C., 495 (July 14, 1995), the Commission was faced with an issue of whether Associated had tariff authority to charge take or pay (“TOP”) costs to interruptible customers.
 The Commission held:
 . . . ANG may not collect from its interruptible transportation customers’ TOP costs incurred but not billed because of the lack of a tariff authorizing the Company to do so.  …The Commission determines that TOP costs which should have been recovered from interruptible transportation customers but which to date have not been recovered because of the lack of an appropriate tariff may not be recovered by ANG, either now or in the future.  TOP charges incurred after the effective date of an appropriate tariff authorizing collection of these costs from interruptible transportation customers may be recovered in the future on a prospective basis. 
(Id. at 514-515).  As a result of Associated’s failure to have tariff approval the Commission disallowed almost $700,000 in that proceeding.

The Court of Appeals in State ex rel. Associated Natural Gas Company v. PSC, 954 S.W.2d 520, 531 (Mo. App. 1997) affirmed that part of the Commission’s decision stating:


We cannot conclude that the PSC erroneously interpreted the law in holding that ANG could only recover its TOP costs by filing an appropriate PGA tariff to do so.  We also agree with the PSC that its decision does not conflict with American National Can Company, which allows for the recovery of TOP costs through the PGA tariff mechanism, not the ACA process.

Simply put, the ACA process is an appropriate forum to determine whether SMGC is complying with its Commission approved tariffs and to make an adjustment if warranted by the record evidence and the law.
 

SMGC CREATED AN UNLAWFUL CLASS OF SERVICE THAT SMGC SPECIFICALLY ENTITLED “TRANSPORTATION SERVICE-INTERNAL”

SMGC struggles to downplay the use of the term “Transportation Service-Internal” (SMGC Brief at 22-24).  SMGC fails to acknowledge the mere fact that its use of the term “Transportation Service-Internal” means far more than just some terminology.  


The clear evidence is that SMGC created a new class of customers and found it necessary to call it something.  Mr. Walker, the Gas Control Manager for SMGC stated that he heard the term Transportation Service-Internal in the office (Ex. 9, Walker Deposition, p. 38 line 15 through p. 39 line 2).  Mr. Klemm acknowledged that the use of the term Transportation Service-Internal came from SMGC (Tr. 78, lines 20 through 23).  Mr. Klemm inquired of Staff about what to do with revenues from this new class of customers (Ex. 18).  In other words, it is clear that the term: “Transportation Service-Internal” was created and used by SMGC (Tr. 77 lines 20 through p. 79, line 2).


Furthermore, SMGC admits that it used the term “Transportation Service-Internal” in its workpapers (SMGC Initial Brief at 23-24).  This alone is evidence, though alone it is not necessarily conclusive proof, that SMGC is doing something different under this new class of customer.  Recall that when SMGC was considering its options regarding what special treatment it could offer the two large industrial customers that SMGC specifically rejected its tariffed Transportation Service (Tr. 93, line 18 through Tr. 94, line 8).  While SMGC continued to offer tariffed Transportation Service to other customers (Tr. 125, lines 8-14), it invented something new and different to offer only to these two large customers (Tr.  93, line 18 through Tr. 94, line 8).  


SMGC’s solution to the fuel switching problem was to continue to offer these two large industrial customers the same LVS service, but to lower the gas costs of those two large industrial customers by not billing the PGA (Staff Brief at 12-14).  Obviously, SMGC had to call this new class of customers something.  It simply chose “Transportation Service-Internal.”  In this case, there is much more to a name than SMGC cares to admit.

AN ADJUSTMENT OF $99,199 IS APPROPRIATE
Should the Commission adopt Staff’s proposed adjustment to decrease the firm sales Actual Cost Adjustment (ACA) balance by $105,809 to include revenues for “Transportation Service-Internal” consisting of two large customers at the amount the revenues would have been if the gas had been sold at the authorized Purchased Gas Adjustment (PGA) adjusted rate? 
SMGC’s answer to this issue is an emphatic “no.”  SMGC asserts that it was “lawful and reasonable for SMGC to attempt to meet this competitive threat by entering into gas supply agreements and gas transportation agreements with these customers to bring a competitively priced natural gas product to the industrial customers’ facilities.”  The problem with SMGC’s statement is that it ignores the overwhelming evidence that its solution violated its own Tariffs, state statutes and Commission Rules.
SMGC violated its Tariffs by creating a new class of customers called Transportation Service-Internal.  The evidence clearly shows that SMGC took LVS customers and put them into a new class called Transportation Service-Internal, for the express purpose of lowering gas costs for these customers by avoiding the PGA (Tr. 79, line 19 through Tr. 80, line 23).  In other words, these customers received the exact same service as LVS customers, but without paying the Commission-approved LVS rate that includes the PGA (Tr. 108, line 23 through Tr. 110 line 23).
Furthermore, while Staff acknowledges that SMGC may not have acted imprudently from a business standpoint (Tr. 200, lines 7-8), it is equally clear that SMGC acted imprudently by unlawfully violating its own Tariffs, state statutes and Commission Rules.  SMGC should not be rewarded for such conduct (Tr. 200, lines 9-17).  Staff states that unlawful actions can be the basis for adjustments whether such actions were imprudent or not.  The issue is, what is the remedy for SMGC’s unlawful actions.


It is clear that SMGC misses the point about financial detriment to other customers.  If these two large industrial customers had left the SMGC system to become tariffed Transportation customers, then there would have been no contribution to the PGA/ACA system.
  The same is true if the customers had left the system by switching to alternative fuels.  While this would have certainly been a detriment to the other customers, this is not what happened. 

Instead, SMGC created a phantom substitute for LVS.  Transportation Service-Internal is the exact same service as LVS (Tr. 108, line 22 through Tr. 110, line 23) and the appropriate remedy is to impute the actual PGA/ACA amount that would have been paid on the actual volumes that were sold.  Ms. Bailey provided the only reasonable remedy by imputing the actual PGA/ACA amount that would have been paid.  At hearing, Ms. Bailey agreed that the Staff’s proposed adjustment to the ACA balance has been reduced to $99,199 (Tr. 185, lines 17 through 20).  Staff Witness Bailey computed the effect of disallowing the unauthorized PGA revenues, costs and net income for Transportation Service-Internal and adjusted the ACA balance to reflect the PGA/ACA revenues and costs if those volumes of gas had been sold at a rate that complied with the SMGC Tariff (Ex. 10, Bailey Direct, p. 4, line 18 through p. 19, line 10).  It was reasonable to impute the PGA/ACA revenues as if the existing LVS Tariff had been followed (Ex. 11, Bailey Rebuttal, p. 2, lines1 through 7).

Ms. Bailey considered the $39,987 that was actually credited toward the PGA by SMGC through its Transportation Service-Internal class of customers (Ex. 11, Bailey Rebuttal, p. 2, lines 13 through 20).  It is clear that nothing in the PGA/ACA process required this sum of $39,987 to be contributed to the PGA/ACA process (Tr. 209, line 15 through 210, line 6).  While Mr. Klemm was not sure if such a payment toward the PGA was legally required, he stated that it was “morally” required (Tr. 100, line 22 through p. 101 line 2).
The evidence shows that SMGC actually lowered the gas costs of two large industrial customers by avoiding the PGA.  The total amount that should have been paid toward the PGA was $139,186, including the $39,987 that is so lauded by SMGC.  When the $39,987 is deducted, the resulting $99,199 is the amount that other customers paid in increased PGA/ACA costs to lower costs for the two large industrial customers.  The $99,199 consists of a $102,127 reduction in the ACA balance, net of a $2,938 increase in the Refunds reported as passed on to customers.  Accordingly, there was financial detriment and SMGC’s contention must be overruled.

Furthermore, SMGC misses the point about evidence regarding the issue of whether the two large industrial customers would have left the system had SMGC not violated its tariffs by creating Transportation Service-Internal (SMGC Brief at 33-34).  The fact is that SMGC provided LVS service, these two large industrial customers actually received LVS service, and they should have paid for it.  Staff’s adjustment makes this so. 


Finally, SMGC seems to suggest that some provision of federal law allows SMGC to violate its tariffs (SMGC Brief at 37-39).  SMGC does not cite anything that authorizes it to violate its tariffs and this allegation must be denied.  The evidence shows that SMGC violated its tariffs, and it must be held accountable.

CONCLUSION


WHEREFORE, Staff respectfully requests that the Commission rule all points in Staff’s favor as set forth in this brief.  
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� See also: In the Matter of Laclede Gas Company, GR-96-191 (April 20, 1999) wherein Staff and Public Counsel unsuccessfully argued Laclede’s retention of its off-system sales revenue violated its tariffs.


� While SOMOGAS Tariffed Transportation Customers pay take or pay charges (TOP), it is also true that the TOP factor for SOMOGAS is 0.  (Ex. 14, Russo Rebuttal, Schedule 1-21, 1-43). 
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