STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a Session of the Public Service Commission held at its office in Jefferson City on the 22nd day of October, 2002.

In the Matter of the Joint Application of Northeast Missouri
)

Rural Telephone Company and Modern Telecommunica-
)

tions Company for Approval to Merge Modern Telecom-

)
Case No. TM-2002-465

munications Company and Northeast Missouri Rural

)

Telephone Company.







)

ORDER APPROVING STIPULATION AND AGREEMENT

Syllabus:

This order approves the settlement by the parties of the Northeast Missouri Rural Telephone Company and Modern Telecommunications Company merger case and authorizes the applicants to effect the proposed merger under the conditions contained in the parties’ agreement.

Procedural History:

On March 27, 2002, Northeast Missouri Rural Telephone Company and Modern Telecommunications Company filed their Joint Application seeking authority for Modern to merge into Northeast.  According to their application, both applicants are Missouri corpora​tions in good standing and telecommunications carriers providing both basic local and exchange access services in north-central Missouri.  Northeast, a cooperative, serves 11 exchanges;  Modern, a wholly-owned subsidiary of Northeast, serves three exchanges.  The applicants state that the merger is designed to be revenue-neutral, both to the applicants and to the applicants’ customers.  The Joint Applicants assert that the proposed transaction is not detrimental to the public interest and should be approved.  The applicants suggest that the proposed transaction will benefit the public, in part by permitting Modern’s customers to become members of Northeast.  On April 11, the Joint Applicants amended their application to add some attachments inadvertently omitted.

On April 9, the Commission issued its Order Directing Notice, setting an intervention deadline of April 29.  On April 24, AT&T Communications of the Southwest, Inc., filed its Comments, stating its opposition to the proposed merger.  In particular, AT&T pointed out that the Joint Applicants proposed to increase Modern’s average intrastate originating access rate from 7.5 cents per minute to 10 cents per minute; and to increase Modern’s average intrastate terminating access rate from 11.6 cents per minute to 15 cents per minute.  AT&T stated that the proposal also included decreases to Northeast’s access rates to the same 10 cents and 15 cents levels.  The result, AT&T asserted, would be 25 cents per minute in access charges to an interexchange carrier for carrying a call between two of Northeast’s exchanges.  Northeast’s interstate access rates, by contrast, are under 4 cents per minute and are likely to be reduced still farther in the near future.  AT&T argues that the proposed transaction is detrimental to the public interest in that it would create an incentive for toll carriers to refuse to serve Northeast’s exchanges.  On May 2, the Joint Applicants responded to AT&T’s Comments, stating that AT&T’s concerns would be better addressed elsewhere.

On April 26, Southwestern Bell Telephone Company filed its Application to Intervene.  Bell did not state its position with respect to the proposed merger in its application.  The Joint Applicants did not oppose Bell’s application for intervention.

On June 4, the Commission granted Bell’s application and also made AT&T a party in view of its Comments described above.  The Commission also permitted the Joint Applicants to amend their application and set a prehearing conference.

The prehearing conference was held on June 21.  On July 3, the Commission adopted the procedural schedule proposed by the parties.  Thereafter, the parties filed testimony, a list of issues and witnesses, with a proposed order of cross and of opening statements, and position statements, in preparation for an evidentiary hearing set for October 10 and 11.  However, on September 24, the Commission set a second prehearing conference upon learning that no real dispute existed between the parties.  At that prehearing conference, held on October 4, the parties announced that a settlement agreement would soon be filed.  The Stipulation was filed on October 7.

The Joint Applicants, the Commission’s Staff and the Office of the Public Counsel executed the Stipulation.  On October 8, Bell filed its pleading stating that it had no objection to the Stipulation, as did AT&T on October 9.  On October 9, the Commission canceled the evidentiary hearing.  On October 11, Staff filed its Suggestions in Support of the Stipulation.

In its Suggestions, Staff states that its position throughout this proceeding was intended to avoid any detriment to the public from the proposed merger.  Staff states that Modern, a subsidiary of Northeast, has no employees and that Northeast’s employees actually conduct all of Modern’s operations.  The three Modern exchanges were acquired from GTE; Staff states that Northeast has agreed to honor Modern’s promise to not seek to recover the acquisition premium from its members.
  Northeast has also agreed to forego recovery of any incremental costs of the proposed merger in future rate cases.
  Northeast has also agreed to continue use of the income tax offset used by Modern with respect to the three exchanges acquired from GTE and to forego recovery of the membership fee contribution paid by Modern so that its customers could become members of Northeast.  Northeast will use its depreciation rates for the assets acquired from Modern.  Northeast will maintain the existing intrastate exchange access rates in each exchange until at least January 1, 2004.  On that date, if no other rate proceeding has been initiated, Northeast will file a revenue-neutral rate design proceeding.

Discussion:

“No telecommunications company shall hereafter sell, assign, lease, transfer, mortgage or otherwise dispose of or encumber the whole or any part of its franchise, facilities or system, necessary or useful in the performance of its duties to the public . . . without having first secured from the commission an order authorizing it so to do.”
  The statute does not contain a standard to guide the Commission in the exercise of its discretion.  That is provided by the Commission's own rules.  An applicant for such authority must state in its application “[t]he reason the proposed sale of the assets is not detrimental to the public interest.”
  Referring to a statute applicable to water corporations, the Missouri Court of Appeals stated, “The obvious purpose of [the statute] is to ensure the continuation of adequate service to the public served by the utility.”
  To that end, the Commission has previously considered such factors as the applicant’s experience in the utility industry;  the applicant’s history of service difficulties; the applicant’s general financial health and ability to absorb the proposed transaction; and the applicant’s ability to operate the asset safely and efficiently.

As described above, the parties have presented their settlement agreement to the Commission in the form of a Stipulation.  The Stipulation was not executed by all of the parties to this case.  However, under its practice rules, the Commission may treat a stipula​tion and agreement as unanimous if no party requests a hearing within seven days of the filing of the stipulation and agreement.
  The two nonsignatory parties filed responses stating the absence of any objection to the Stipulation.  Consequently, the Commission may deem the proposed settlement to be unanimous.

The Stipulation

The Stipulation filed on October 7 addressed (1) Modern’s acquisition premium for acquiring three exchanges from GTE, (2) incremental merger costs, (3) tracking of merger costs, (4) the income tax offset related to Modern’s acquisition of three exchanges from GTE, (5) the membership fee paid by Modern to Northeast, (6) the depreciation study ordered in Case No. TM‑95‑142, (7) intrastate exchange access rates and the filing of a revenue-neutral rate design proceeding by January 1, 2004, and (8) depreciation rates as ordered in Case Nos. TR‑2001‑344 and TA‑2002‑61.  A copy of the Stipulation is attached hereto as Attachment A and incorporated herein by reference.

The Stipulation also contained various standard provisions commonly included in stipulations and agreements filed with the Commission, including the parties’ reservation of the right to take contradictory positions in other cases; an assertion of the interdependence of all of the terms and consequent vacation of the agreement if modified by the Commis​sion; the parties’ waiver of their rights, contingent on Commission approval of the agree​ment, to present testimony, to cross‑examine witnesses, to present oral argument or written briefs, to a reading of the full transcript by the members of the Commission, and to seek judicial review; that Staff shall prepare and file supporting suggestions; and that Staff may provide oral explanations of the agreement as requested by the Commission at an Agenda session.

The parties urge the Commission to approve the settlement herein described and agree, that if the Commission approves the Stipulation as presented, then the merger will not be detrimental to the public interest.  The Commission has the legal authority to accept a stipulation and agreement as offered by the parties as a resolution of issues raised in this case.
  In reviewing the various stipulations submitted by the parties, the Commission notes that

Every decision and order in a contested case shall be in writing, and, except in default cases disposed of by stipulation, consent order or agreed settlement, the decision, including orders refusing licenses, shall include or be accompanied by findings of fact and conclusions of law.  * * *  

Consequently, the Commission need not make either findings of fact or conclusions of law in this order.

The Commission has considered the settlement agreement of the parties as contained in the Stipulation filed herein, together with Staff’s suggestions, and concludes that the settlement agreement is just and reasonable and should be approved.  The Commission further concludes that, as conditioned by the provisions of the Stipulation of the parties, the proposed transaction is not detrimental to the public interest and should be approved.

IT IS THEREFORE ORDERED:

1. That the settlement reached by the parties, as contained in the Stipulation filed on October 7 (Attachment A), is hereby approved as a resolution of all issues in this case.

2. That Northeast Missouri Rural Telephone Company and Modern Telecommunications Company are ordered to comply with the terms of the settlement agreement of the parties as contained in the Stipulation filed herein on October 7, 2002 (Attachment A).

3. That the transaction proposed in the Joint Application filed on March 27, 2002, and amended on April 11, 2002, is approved as modified by the Stipulation filed on October 7, 2002.  Northeast Missouri Rural Telephone Company and Modern Telecom​munications Company are hereby authorized to take all lawful actions necessary to complete the transaction herein approved.
4. That nothing in this Order shall be considered a finding by the Commission of the value for ratemaking purposes of the properties, transactions and expenditures herein involved.  The Commission reserves the right to consider any ratemaking treatment to be afforded the properties, transactions and expenditures herein involved in a later proceeding.

5. That Northeast Missouri Rural Telephone Company shall file appropriate revised tariff sheets to reflect the transaction approved above not later than the 30th day prior to the closing date of the merger.  Northeast Missouri Rural Telephone Company shall file a pleading in this case advising the Commission that the tariffs have been filed.

6. That upon the closing of the transaction herein approved, Northeast Missouri Rural Telephone Company shall file in this case a pleading advising the Commis​sion that the transaction herein approved has closed and enumerating the certificates and tariff sheets of Modern Telecommunications Company that the Commission should consequently cancel.

7. That this order shall become effective on November 1, 2002.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Simmons, Ch., Murray, Lumpe,

Gaw, and Forbis, CC., concur.

Thompson, Deputy Chief Regulatory Law Judge

� An acquisition premium is the amount, if any, by which the price paid for an asset exceeds its book value.


� Northeast is a cooperative and the Commission regulates only its intrastate exchange access rates.


� Section 392.300.


� Commission Rule 4 CSR 240�2.060(5)(D).


� State ex rel. Fee Fee Trunk Sewer, Inc. v. Litz, 596 S.W.2d 466, 468 (Mo. App., E.D. 1980).


� See In the Matter of the Joint Application of Missouri Gas Energy et al., Case No. GM�94�252 (Report and Order, issued October 12, 1994) 3 Mo.P.S.C.3d 216, 220.


�Commission Rule 4 CSR 240-2.115.   


�Section 536.060, RSMo Supp. 2001.


�Section 536.090, RSMo Supp. 2001.  This provision applies to the Public Service Commission.  State  ex rel. Midwest Gas Users' Association v. Public Service Commission of the State of Missouri, 976 S.W.2d 485, 496 (Mo. App., W.D. 1998).
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