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PUBLICUTILITYBANKRUPTCY ISSUES

February 13, 2003

I. THE STATE REGULATORY COMMISSIONS MAY LOSE JURISDICTION OVER
REGULATION OFA PUBLIC UTILITY'S ASSETS IN THE EVENT OF BANKRUPTCY.

Article l, Section 8, Clause 4 of the Constitution of the United States provides that

among the powers of Congress is the power "[t]o establish . . . uniform Laws on the subject of

Bankruptcies throughout the United States . . ." Early decisions of the United States Supreme

Court firmly establish the federal nature of bankruptcy .' Thus, the Bankruptcy Code (11 U.S .C .

1 See United States v . Fisher, 2 Cranch 358 (1805):

Marshall, Ch. J . . . . If the act has attempted to give the United States a preference
in the case before the court, it remains to inquire whether the constitution
obstructs its operation .

The government is to pay the debt of the union, and must be authorised to use the
means which appear to itself most eligible to effect that object. It has
consequently a right to make remittances by bills or otherwise, and to take those
precautions which will render the transaction safe.

This claim of priority on the part of the United States will, it has been said,
interfere with the right of the state sovereignties respecting the dignity of debts,
and will defeat the measures they have a right to adopt to secure themselves
against delinquencies on the part of their own revenue officers .

(Footnote Continued on Next Page)



§ 101 et seq) has a major federally preemptive effect, and recent case law operates against the

application of state statutes addressing the transfer or sale of regulated public utility assets, such

as Minn. Stat . § 2158 .50, and similar state statutes? 3

On April 6, 2001, Pacific Gas & Electric Company ("PG&E") filed a voluntary petition

under Chapter I 1 of Title I 1 of the United States Bankruptcy -Code in the United States

Bankruptcy Court for the Northern District of California. On February 7, 2002, the bankruptcy

court issued its Memorandum Decision and on March 18, 2002 its Order regarding preemption

and sovereign immunity, rejecting PG&E's "across-the-board, take-no-prisoners" claim that

§ 1123(a)(5) allows it to "disaggregate with unfettered preemption of any contrary

nonbankruptcy law." Bankr. Dec. (ER 863) at 46, 40. PG&E appealed the bankruptcy court's

(Footnote Continued From Previous Page)
But this is an objection to the constitution itself. The mischief suggested, so far as
it can really happen, is the necessary consequence of the supremacy of the laws of
the United States on all subjects to which the legislative power of congress
extends .

3 It is important to note that 11 USC § 1129(a), which specifies the conditions precedent for
approval of the plan by the bankruptcy court, provides that state public utility commissions retain
regulatory authority over ratemaking, even in bankruptcy :

(a) The court shall confirm a plan only if all of the following requirements are
met:

(6) Any governmental regulatory commission with jurisdiction, after confirmation
of the plan, over the rates of the debtor has approved any rate change provided for
in the plan, or such rate change is expressly conditioned on such approval .

3 To illustrate the enormous sweep of the power of the Bankruptcy Code, see In re Good Time
Charlie's Ltd., 25 B .R. 226 Bankr. (E .D.Pa., 1982), holding that a shopping mall, which supplied
electricity to a bankrupt restaurant in the mall, was a "utility" within the meaning of the
Bankruptcy Code and therefore could be enjoined from discontinuing the debtor-restaurant's
electrical service notwithstanding fact that it had terminated debtor's electrical service prior to
the debtor's filing for bankruptcy under Chapter 11 .



decision to the United States District Court for the Northern District of California. The latter

court's recent bankruptcy ruling from August 30, 2002, in a major victory for PG&E,

established that federal bankruptcy law overrides any state law that interferes with the utility

debtor's proposed reorganization, thus ending most state regulation of the company .4 A critical

issue is that PG&E wishes to transfer its power plants and transmission systems to newly created

companies that would fall under the authority of the Federal Energy Regulatory Commission

("FERC") . The properties would then be used as collateral to repay PG&E's $13 billion in debts.

The issue of whether a bankruptcy plan pre-empts state law is a crucial issue in this case, as

PG&E's plan conflicts with numerous California laws. One such law that took effect last year

prohibits California utilities from selling or transferring power plants until 2006. An earlier state

law requires California Public Utilities Commission ("CPUC") approval for sales of utility

assets, similar to Minn. Stat . § 216B .50, as well as many concomitant state statutes . The CPUC

contends PG&E would also need environmental review under state law before transferring the

land around its hydroelectric plants . 5

In overruling the Bankruptcy Court's ruling that PG&E could not automatically preempt

state laws that got in the way of its plan, the Federal District Court noted that provisions of the

1984 federal bankruptcy law showed that Congress intended to pre-empt any law impeding

transactions necessary to implement the reorganization plan . The Court also noted that state

commissions, which formerly held veto power over utility bankruptcy plans, were limited by

Congress in 1978 to ruling on rate increases caused by the plans. The Court found it was

° See In Re: Pacific Gas andElectric Co., 283 B.R . 41 (N.D.Cal ., August 30, 2002).
5 It should be noted that not only is the issue of state public utility regulation at stake, but the
United States Environmental Protection Agency weighed in the PG&E case because an approved
bankruptcy plan could override even other federal statutes, such as environmental laws that
would otherwise bar transactions necessary to implement the reorganization plan .



Congress' intent that public utilities no longer be subject to the costs, delays and uncertainty of

state approval of their reorganizations .

	

The Court further reasoned that its holding is consistent

with the few other rulings that exist on the scope of 1 I U.S.C.§ 1123(s)(5):

As noted, every court except the bankruptcy court below to have considered
§ 1123(a)(5) has concluded that this section contains an express preemption of
nonbankruptcy laws that would otherwise apply to the restructuring transactions

6 The CPUC is in the process of appealing Walker's Order, and the OAG has signed on to
Oregon's amicus brief, along with Texas, Nevada, Delaware, Montana, Connecticut, Michigan,
Mississippi, Ohio, and Arizona . There is a motion about to be to be filed by Illinois, Ohio, South
Dakota and Utah, asking the Court to allow them to join the Oregon amicus brief. The Oregon
statutory scheme is very similar to ours . Oregon Statute § 757.480 is similar to many state
statutes on this subject, including California Public Utility Code § 851 and Minnesota §
216B .50 :

Oregon Statute § 757.480 . Approval needed prior to disposal, mortgage or encumbrance of
certain operative utility property or consolidation with another public utility; exceptions.
(1) A public utility doing business in Oregon shall not, without first obtaining the Public Utility
Commission's approval of such transaction:
(a) Except as provided in subsection (5) of this section, sell, lease, assign or otherwise dispose of
the whole of the property of such public utility necessary or useful in the performance of its
duties to the public or any part thereof of a value in excess of $100,000, or sell, lease, assign or
otherwise dispose of any franchise, permit or right to maintain and operate such public utility or
public utility property, or perform any service as a public utility[;] . . . .

California Public Utility Code § 851 . Order of authorization ; effect of violation ; disposition of
obsolete property .
No public utility other than a common carrier by railroad subject to Part I of the Interstate
Commerce Act (Title 49, U .S.C.) shall sell, lease, assign, mortgage, or otherwise dispose of or
encumber the whole or any part of its railroad, street railroad, line, plant, system, or other
property necessary or useful in the performance of its duties to the public, or any franchise or
permit or any right thereunder, nor by any means whatsoever, directly or indirectly merge or
consolidate its railroad, street railroad, line, plant, system, or other property, or franchises or
permits or any part thereof, with any other public utility, without first having secured from the
commission an order authorizing it so to do. . . .

Minnesota Statute §216B.50 . Restrictions on property transfer and merger
Subdivision 1 . Commission approval required . No public utility shall sell ; acquire, lease, or rent
any plant as an operating unit or system in this state for a total consideration in excess of
$ 11NI,(HX), or merge or consolidate with another public utility operating in this state, without first
I,ctng authorized so to do by the commission . . . . .



provided for in a reorganization plan . The case law on this subject is, however,
rather limited . By far, the court to have considered this matter in the most depth
is the United States Bankruptcy Court for the District of New Hampshire in
Public Service Company.of New Hampshire v New Hampshire (In re Public Serv .
Co), 108 B.R. 854 (D.N.H.1989) . After conducting a quite helpful and thorough
analysis of the (again rather limited) legislative history of § 1123(a), the New
Hampshire bankruptcy court concluded that the meaning of § 1123(a)(5) is clear:

With regard to the present statutory provision before the court, i e
§ 1123(a)(5) providing that "notwithstanding any otherwise
applicable nonbankruptcy law" a plan of reorganization "shall"
contain adequate provisions for the plan's implementation, in terms
of the necessary restructuring of the debtor and its assets and
liabilities common to all plans of reorganization in complex cases,
the statute would seem to be plain on its face to indicate an express
preemptive intent as to such restructuring provisions of a
Chapter 11 plan of reorganization . Id . at 882.

Pacific Gas and Electric, 283 B.R. at 48 . Although In re PG&E is only a district court

reversal of a bankruptcy order in the Ninth Circuit, so that even if it stands up on appeal to the

Ninth Circuit it will have no conuoUin&Sf ect on rulings pertinent to Midwestern public utilities- -
(unless it is ultimately upheld by the United States Supreme Court), because of the paucity of

case law regarding public utility bankruptcies, there is no doubt it will be looked to by courts in

all venues dealing with this issue . In the words of the overruled bankruptcy court:

This is a Chapter 11 case of enormous significance to thousands of creditors owed
billions of dollars .

	

It is clearly one of the largest bankruptcies in United States

7 To our knowledge, neither the Seventh nor the Eighth Circuit has not addressed the issue of
state regulatory authority in the event of public utility bankruptcy . The New Hampshire case of
In Re Public Service Co. of New Hampshire, 108 BR 854 (D.N.H . 1989) can be viewed as a
precursor to the instant PG&E decision . An Indiana bankruptcy decision far less draconian than
the PG&E Order or the New Hampshire decision is the unpublished Wabash Valley Power
Association case, available only on Lexis . See In Re: Wabash Valley Power Association, Inc.,
Debtor., Case No. 85-2238-Rwv-11, United States Bankruptcy Court For The Southern District
Of Indiana, Indianapolis Division (1991 Bankr . LEXIS 2213) . Furthermore, in In Re Cajun
Electric Power Cooperation, 185 F.3d 446 (5th Cit . La. 1999), the Fifth Circuit Court of Appeals
appears to suggest that the threshold for enjoining the state regulatory actions under Section
105(a) should be greater than that used in In Re Public Service Company ofNew Hampshire.



history, and definitely the largest involving a public utility. An attempt by a
utility to free itself from state regulation to the extent contemplated by the Plan is
virtually without precedent . Bankr. Order (ER 924) at 5-6 .

The CPUC has filed a Motion for Stay Pending Appeal of the State of California and

Others to the United States Court of Appeals for the Ninth Circuits On November 22, 2002, the

CPUC obtained a stay from the U.S . Court of Appeals for the Ninth Circuit in . the federal "Filed

Rate Doctrine" lawsuit brought by PG&E. Without a stay, appeal to the Ninth Circuit could

have been dismissed as moot if PG&E swiftly implements its proposed. plan . The CPUC's basic

argument is that 11 USC § 1123(a) does not expressly preempt all state and federal law

applicable to a Chapter 11 restructuring, and that the Bankruptcy Code contains a presumption

against preemption overall .

11 .

	

A UTILITY BANKRUPTCY COULD AFFECT A SUBSIDIARY, AN AFFILIATE, OR A SPUN-
OFF ENTITY UNDERTHE DOCTRINE OF SUBSTANTIVE CONSOLIDATION

In a bankruptcy scenario, the splitting of one corporation into two entities may not

insulate one entity from the problems of the other . The same risk is involved with affiliates and

subsidiaries . Under the doctrine of substantive consolidation the bankruptcy court can order the

consolidation of the assets and liabilities of separate but related legal entities . Essentially,

substantive consolidation disregards the legal distinctions of separate entities, casting all the

assets and liabilities of two or more entities into a single bankruptcy estate . Generally,

substantive consolidation is ordered in cases where the assets and liabilities of the debtors are so

completely entangled that it would be next to impossible to ascertain each debtor's separate

assets and liabilities, or where the businesses and affairs of the affiliated debtors were organized,

operated and presented to creditors as a single integrated unit .

	

.

s Motion for Stay Pending Appeal of the State and Others, In Re: Pacific Gas and Electric
Company, Case No. C 02-01550 VRW, U.S . District Court (October 8, 2002, N.D.Cal.) .



Although substantive consolidation is not specifically authorized by the Bankruptcy

Code, the equitable power of a bankruptcy court to order the consolidation of two or more

bankruptcy estates has been widely recognized . It is a caselaw doctrine which has developed and

evolved over the years, with its apparent origin in Fish v. East, 114 F.2d 177 (10th Cir . 1940) .

The authority to substantively consolidate cases derives from the bankruptcy court's general

equitable power, as implemented by 11 U.S.C . § 105(a), to issue those orders necessary to

effectuate the provisions of the Bankruptcy Code. Additionally, the Code recognizes that, in

some circumstances, consolidation of a debtor with one or more other persons or entities might

be appropriate . See 11 U.S .C . § 1123(a)(5)(C) . This provision indicates Congress' intent that a

Chapter 11 debtor be free to merge or consolidate with another entity as part of the

reorganization process .

In a worst-case scenario, if an entity that is not then in bankruptcy is ordered to be

consolidated with a debtor that is in bankruptcy, the consolidation, under the doctrine of

retroactive consolidation, may be effective as of the date the petition was filed by or against the

entity that is in bankruptcy . And this, in turn, has the effect of enlarging the "lookback period"

for recovery of avoidable transfers, such as fraudulent transfers and preferences . See In re

Bonham, 229 F.3d 750 (9th Cir. 2000) . Finally, if a spin-off or separation is perceived as a

conveyance to defraud creditors, even outside the bankruptcy context such creditors may petition

a court to set aside a fraudulent conveyance of property .
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A. Introduction :

The intersection ofbankruptcy law and energy law results in many complex legal
issues . Notable issues, for the purpose ofthis presentation, are the "control" issues : (i)
what is stayed by a bankruptcy filing ; (ii) who is in control ofthe debtor before and after
bankruptcy; and (iii) what about the tights of shareholders/members . These issues are
still being resolved in courts across the country. After considering a possible utility
bankruptcy scenario, I will discuss briefly some ofthe bankruptcy concepts behind these
"control" issues .

B.

	

ABankruptcy Scenario-
The Electric Generation & Transmission Cooperative Bankruptcy'

1 .

	

Debtor is an electric G&T cooperative operating with two concerns each
ofwhich is related :

A.

	

HighRates:

	

As a result ofcosts related to involvement in third
generation nuclear plants (River Bend, Clinton Seabrook) or perhaps plants that were
cancelled (Marble Hill), the G&T's rates are among the highest in the United States .

B.

	

Substantial RUS Debt :

	

The former REA now RUS is owed a
tremendous sum of money for its 100% debt financing of these nuclear projects .

2 .

	

Traditional Solutions are unworkable :

A.

	

Raising Rates :
1 .

	

G&T's Members may be unwilling/not able to pay
2.

	

In areas where competition exists, G&T Members
may be approached by alternative suppliers.

B . LowerRates :

3 .

	

Non-Bankruptcy Alternatives are Not Available (Assume for purposes of
our discussion) .

A.

	

Restructuring with RUS -

B.

	

Member Buyout -

1 .

	

Affects ability to repay RUS
2.

	

May cause a technical default under existing
loan agreements.

' Loosely based on the Cajun Electric Cooperative bankruptcy filed December 21, 1994 .



C. Bankruptcy

1.

	

Which Chapter!

A.

	

Chapter 7 (Liquidation)

1 .

	

ATrustee is appointed
2.

	

All of the Debtor's assets are sold by the Trustee
3.

	

Creditors are divided into their respective priorities
(discussed in more detail below) and are paid pro rata

4.

	

Corporation ceases to operate (i.e. debts are never truly
"discharged", but are instead paid a percentage on the
dollar from all ofthe assets collected and sold by the
Trustee).

5 .

	

Unlikely that a utility would voluntarily file a Chapter 7
bankruptcy as it would mean the immediate cessation of
operations . For the members of the G&T it means simply
walking away from its losses as well as certain rights such
as capital refunds and membership fees .

B.

	

Chapter 11 (Reorganization)

1 .

	

Company survives as an operating business although the
post-bankruptcy company may look substantially different .

2.

	

Debts are paid through a "Plan" which must be voted on by
creditors in their priority class .

a.

	

Not all creditors have to agree. Code mandates
approval if one-half ofcreditors and two-thirds of
dollars vote in favor .

b .

	

"Cram down" plans essentially enforce a plan over
the objection of some creditors.

3 .

	

Shareholders are generally paid last (after all creditors are
paid in full), but in some instances shareholders can retain
their interest if they provide "new value" to the Debtor
through the Plan such as by an additional investment or if
the creditors vote to permit shareholders to retain their
share interests.

2 Readers should note that it is impossible in this format to provide a comprehensive overview ofthe
Bankruptcy Code . This outline is intended to hit the highlights and does not delve into the minutiae that
must be analyzed to properly answer an individual bankruptcy question.



4.

	

The Debtor's officers and directors continue to control the
company . Although, in some cases, a Trustee is appointed
to run the Debtor (such as in Cajun) . This is rare.

2 .

	

Bankruptcy Concepts

5.

	

While the Debtor is provided with some period of time in
which only the Debtor can proposed a Chapter 11 plan,
after expiration anyone can propose a plan . In some cases,
the RUS has proposed its own Chapter 11 plan (Wabash) .
In Cajun, there were three plans (i) Trustee/Louisiana
Generating; (ii) Enron/Creditors' Committee; and (iii)
Committee of Certain Members.

A.

	

Automatic Stav - The filing of a bankruptcy petition automatically
stays any action against the Debtor or its property . This is a very
broad power that enjoins virtually all legal proceedings,
enforcement ofjudgments, acts to obtainpossession of property of
the Debtor, perfection ofliens, etc . I I U.S.C. § 362(a) .

1 .

	

The Bankruptcy Code provides grounds to "relief' from
this nearly all encompassing stay as well as a timetable for
hearings on 'relief' and notice requirements .

2.

	

Certain exceptions to the Automatic Stay are important for
regulators i.e . some actions are simply not covered by the
Automatic Stay:

a.

	

Police and Regulatory Exception (§ 362(b)(4))

1 .

	

Rate-making falls this exception as it applies
to interests ofpublic safety and welfare
rather than mere pecuniary interest in the
Debtor's property, In re Pacific Gas &
Electric Co_ . 263 B .R. 306 (Bankr. C.D. Cal .
2001 xa copy ofone § 362(b)(4) decision
from this bankruptcy case is attached) .

2 .

	

Cajun- Fifth Circuit found that the utility
was still subject to state law during the
pendency ofthe bankruptcy proceeding
because the regulating body has an
obligation to protect the public interest,
In re Caiun Electric Power Cooperative.
Inc.. 185 F.3d 446 (5 Cir. 1999) .



3.

	

Inre Security Gas & Oil. Inc . , 70 B.R. 786
(Bankr. N.D. Cal. 1987) -regulation ofoil
well reclamation falls within public safety
(policetregulatory) exception of Automatic
Stay.

Pecuniary interest versus public safety -
where the regulatop±alpdyys iss_ u~ orders
relatin to the payment of money, for
example the paymatt ofieWc~s to-
consumers, the automatic stay would likely
apps to

	

e. actual paymantthusprohibiting
the debtor from actually making a refund
paxme

	

However, the regulator's ability to
issue an order determining the amount and
the obligation to pay would not be stayed.

b.

	

Emergency exception to prevent irreparable damage

1 .

	

Generally used by lenders seeking to protect
tenants from dangerous safety conditions
existing on property. In re Montgomely
Mall Ltd . P'shig, 704 F.2d 1173 (10"' Cir.
1983).

2.

	

Can possibly be used in energy context
where, for example, supply of gas to
customers is impacted by bankruptcy filing
of entity such as Enron.

B.

	

Priorities - The Bankruptcy Code provides a listing of priorities for
use in the distribution of payments in a Chapter 7 liquidation or
through a Chapter 11 Plan . The priorities, 11 U.S.C. § 507, dictate
who gets paid and in what order . A Debtor must pay each creditor
within a certain priority the same percentage . No payments can be
made to the lower priority creditors until the higher priority
creditors are paid in full .

1 .

	

Secured Creditors - those with security generally are paid
first to the extent ofthe value of that security . Example:
Lender holds mortgage on certain generating assets in the
amount of $50 million. Assets have a fair market value of
$35 million. Lender has a "secured" claim for $35 million
and an "unsecured" claim for $15 million .



2.

	

Unsecured Creditors are paid next. However, not all
' unsecured claims are treated the same. Some examples
include:

a .

	

professional fees and post-bankruptcy debts have a
very high priority.

b .

	

unpaid employees (See Enron) up to a sum certain
(in 2003 the amount is $4,650) may come next .

c .

	

consumer deposits follow employees but arelimited
to a sum certain (in .2003 the amount is $2,100) .

d.

	

most taxes come next

e.

	

all other unsecured creditors, including the Lender
in the example above to the extent of $15 million .

C.

	

Contracts - a bankruptcy utility may have unexpired leases and
contracts that are a substantial assets or a substantial burden on its
financial performance . The Bankruptcy Code provides a
mechanism for unilaterally canceling a contract or keeping that
contract. This procedures is called "rejection" and "assumption" .
Additionally, a debtor may "assign" certain contracts . To those
non-debtor parties to a long term contract, the filing of a
bankruptcy petition by a utility may result in a substantial loss of
control as the utility weighs the decision to assume or reject the
contract.

1 . Contracts must be "executor" i.e. ,
obligations/performance under the contract must be due by
each party. The performance due must be significant
enough to justify termination by either party ifperformance
is not rendered .

2 .

	

Power Supply Contracts are executory .

3 .

	

Rejection of a contract or lease

a .

	

Contract/lease rejection is one of the major
motivations behind most retail bankruptcy cases
wherein a retailer rejects its leases on unprofitable
stores and keeps its leases on the profitable stores .

b.

	

Aparty whose contract or lease was rejected by the



bankrupt debtor simply holds an unsecured claim.
In some cases, the Bankruptcy Code places a
limitation on the amount of that claim thereby
further capping the debtor's liability for rejecting
the contract/lease .

c .

	

Partial rejection is not available.

4.

	

Assuming a contract or lease - a debtor seeking to assume a
contractllease must :

a .

	

cure all defaults (the parties generally negotiate a
cure schedule ifthere is a substantial default) ;

b .

	

compensate the other party for any actual loss ; and

c.

	

provide adequate assurance offuture performance
under the contract.

D .

	

Valuation -In a utility Chapter 11 case, the plan proposes
payments to creditors . The amount of the payments is based on the
value of the debtor's assets and payments are thereafter structured
based upon certain assumptions about the utility's post-bankruptcy
performance. This is where bankruptcy and rate-making meet.
Valuation of the debtor's assets determines how much is paid . A
low value enables the debtor greater flexibility in its future rates .,
A high value ensures that rates will be high in the future and that a
significant portion of the rates will be paid as. debt service through
the Chapter 11 plan.

1 .

	

Bankruptcy Code recognizes that there are multiple reasons
for valuation and permits value "to be determined in light
ofthe purpose of the valuation and ofthe proposed
distribution or use of such property in conjunction with any
hearing on such disposition or use or on a plan affecting
such creditor's interest ." § 11 U.S.C. § 506(a).

2.

	

Forthe G&T Debtor, the RUS would be entitled to be paid
in 100 cent dollars on its secured claim and pennies on the
dollar on its unsecured claim .

a.

	

Debtor would likely argue that RUS is entitled to
the present liquidation value ofthe G&T's assets .

b .

	

RUS would likely argue that the fair market value is
the appropriate valuation i .e., the value ofthe



component parts if sold on the open market.

3 .

	

InCajun, the Court approved the Chapter 11 Plan proposed
by the Trustee. That Plan provided for the sale of Cajun's
assets to Louisiana Generating (at the time an alliance of
Zeigler Coal NRGEnergy and Southern Companies) for
$1 .88 billion. This essentially liquidated Cajun in its
present form . However, the RUS recovered more than $4
billion on its $3 billion principal investment and other
unsecured creditors were paid a substantially higher
percentage than was promised in Cajun's plan . Cajun's
plan provided only $940 million to creditors . As is seen
from this example, the valuation of the assets plays a
crucial rule in the type of company that remains after
bankruptcy.



263 B.R . 306
Util . L . Rep. P 14,359, 37 Bankr.Ct.Dec . 272, Bankr. L. Rep. P 78,468
(Cite as: 263 B.R. 306)

H
United States Bankruptcy Court,

N.D. California.

In re PACIFIC GAS AND ELECTRIC
COMPANY, a California corporation,

Debtor.
Pacific Gas and Electric Company, a

California corporation, Plaintiff,
v.

California Public Utilities Commission, and
Loretta M. Lynch, Henry M. Duque,
Richard A. Bilas, Carl W. Wood, and
Geoffrey F . Brown in their official
capacities as Commissioners ofthe

California Public Utilities Commission,
Defendants.

Bankruptcy No. 01-30923-SFM.
Adversary No. 01-3072.

June 1, 2001 .

Chapter 11 debtor-utility filed application
for preliminary injunctive relief, to prevent
continued freeze on rates that it could charge
its customers, and the California Public
Utilities Commission (PUC) moved to
dismiss. The Bankruptcy Court, Dennis
Montali, J., held that : (1) bankruptcy court
had authority, under Ex Parte Young
doctrine, to consider whether injunction was
warranted against PUC Commissioners; (2)
accounting decision of PUC, which
effectively extended freeze upon rates that
Chapter 11 debtor-utility could charge to its
customers, implemented important public
policy, i.e ., ratemaking, and fell within
"police or regulatory power" exception to
automatic stay ; and (3) court could not
exercise its equitable power to enter
"necessary or appropriate" orders in order to
enjoin implementation of ratemaking order
against debtor.

Application denied ; motion to dismiss
granted

West Headnotes

in Federal Courts CX265
170Bk265 Most Cited Cases

uFederal CourtsX266.1
t70Bk266.1 Most CitedCases_

Under the Eleventh Amendment, states are
immune from suit in federal court unless
they have waived their immunity or other
exceptions to such immunity apply .
U.S.C.& Const.Amend. 11 .

u Federal Courts x'269
170Bk269 Most Cited Cases

j2_( Federal Courts x'272
170Bk272 Most Cited-Cases

Ex Parte Youn¢ exception to state's Eleventh
Amendment immunity permits prospective
relief against the officers of state, based on
fiction that suit for such relief is not action
against state, and is thus not subject to the
sovereign immunity bar. U.S.C.A .
ConstAmend.11 .

In Federal Courts E"*269
170Bk269 MostCited_yes

IN Federal Courts x'272
170Dk272 Most Cited Cases

Page 1

There are no sovereignty interests that are so
"special" that federal court should never
consider the Ex Parte Youne exception
where such interests are at stake. ~J S.C.A.
Const.Are tt-d. Ll.

Copr. 0 West 2003 No Claim to Orig . U.S . Govt. Works



263 B .R. 306
Util . L. Rep. P 14,359, 37 Bankr.Ct.Dec . 272; Banta. L. Rep.
(Cite as; 263 B.R. 306)

141 Bankruptcy x'2679
51k2679 Most Cited Cases

While sovereign immunity possessed by the
California Public Utilities Commission
(PUC) prevented bankruptcy court from
granting declaratory or injunctive relief as
against the "PUC - with regard -to
implementation of its ratemaking order upon
Chapter 11 debtor-utility, bankruptcy court
had authority, . under Ex Parte

	

Young
doctrine, to consider whether injunction was
warranted against PUC Commissioners;
PUC's order presented sufficient "threat"
that order would be implemented or
enforced to come within Ex Pane Young
exception, even though neither the PUC nor
its Commissioners had done anything to
enforce order against debtor-utility .
U.S.C.A . Const.Ar end . .

Ll Bankruptcy X2402(1)
51k2402(1) Most-Cited Cases

Accounting decision of California Public
Utilities Commission (PUC), which
effectively extended freeze upon rates that
Chapter 11 debtor-utility could charge to its
customers, implemented important public
policy, i.e ., mtemaking, and fell within
"police or regulatory powet" exception to
automatic stay, despite its negative impact
on debtor's revenues . Banka.Code, 11
U.S .C.A . & 362(b)(4) .

161 Bankruptcy X2391
5lk23 1 Most Cited Cases

Exceptions to automatic stay are construed
narrowly . Bankr.Code, 11 U.S.C.A. &
362b .

1_71 Bankruptcy X2402(1)
51k24Q2(l) Most Cited Cases

P 78,468

To come within "police or regulatory
power" exception to automatic stay,
government action . must relate to
enforcement of laws affecting health,
welfare, morals and safety, as opposed to
regulatory laws which directly conflict with
control of res or property by bankruptcy
court . Bankr.Code, 11 U.S.C.A. §
362(bk41 .

j81 Bankruptcy 0'2402(1)
51102402(1) Most Cited . Cls

Under the "pecuniary purpose" test for
deciding whether challenged government
action comes within the "police or
regulatory power" exception to automatic
stay, bankruptcy court determines whether
govemmentaction relates . . primarily to
protection of government's pecuniary
interest in debtor's property or to matter; of
public safety and welfare; if government
action is pursued solely to advance
pecuniary interest of governmental unit, then
stay applies . Banla.Code, 11 U.S.C .A.~
362(b)(41.

ll Bankruptcy x2402(1)
51k2402(1) Most Cited Cases

Page 2

Under "public policy" test for assessing
whether challenged government action
comes within "police or regulatory power"
exception to automatic stay, court must
distinguish between government actions that
effectuate public policy and those that
adjudicate private rights . Bankr.Code, 11
U .S.C.A. 6 362(b)(4).

1101 Bankruptcy x°2126
k2126 Most Cited Cases

10 Bankruptcy02367
51112367 Most Cited Cases
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JjO] Bankruptcy x- 2395
5lk2395 MostCited Cases

Bankruptcy courts injunctive power, under
bankruptcy statute authorizing it to enter
"necessary or appropriate" order, is not
limited by delineated exceptions to
automatic stay. Bankr.Code, 11 U.S.C.A. b

05 362

11 Bankruptcy x'2126
51k2126 Most Cited Cases

1M Bankruptcy x'2371(1)
51k2371(11 Most Cited Cases

11 Bankruptcy X2402(1)
51k2402(1) Most Cited Cases

Bankruptcy court could not exercise its
equitable power to enter "necessary or
appropriate" orders in order to enjoin
implementation of ratemaking order against
Chapter 11 debtor-utility; order came within
"police or regulatory power" exception to
automatic stay and, aside from stay
provision, debtor could point to no federal
law that was allegedly violated by
ratemaking order . Bankr.Code, 11 U.S.C.A.

105 362

	

_

L2 Bankruptcy X2126
51k2126 Most Cited Cafes

Bankruptcy court's exercise of its power,
under statute authorizing it to enter
"necessary or appropriate" orders, must be
linked to another specific Bankruptcy Code
provision . Bankr.Code, 11 U.S.C.A . 6
1 05(a) .

j131 Bankruptcy x2126
51_126 Most Cited Cases

jl_31 Bankruptcy X2371(1)

51k2371 1 Most Cited Cases
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Even assuming that injunction could issue,
under bankruptcy statute authorizing court
to enter "necessary or appropriate" orders, in
order to prevent Commissioners of
California Public Utilities Commission
(PUC) from implementing a ratemaking
decision against Chapter 11 debtor-utility to
continue freeze on debtor's rates, bankruptcy
court would not grant such relief, despite
debtor's contention that decision could cost
it as much as $4 billion in revenue, where
there was no evidence that any such loss
would threaten debtor's reorganization,
where injunction would not serve public
interest, and where debtor had not
demonstrated likelihood of success on
merits . Bankr.Code, 11 U.S.C.A. § 105(a) .
*309 Jerome B. Falk. James L . Lopes,
Steven E. Schon , Amy E. Margolin ,
Howard, Rice, Nemerovski, Canady, Falk &
Rabkin, P.C., San Francisco, CA, for
plaintiffs.

Gary M. Cohen. California Public Utilities
Commission, San Francisco, CA, Alan W.
K2Mberg, Walter Rieman, Brian S.
Hermann , Eric Twiste, Paul, Weiss, Rifltind,
Wharton & Garrison, New York City, for
defendants .

Michael H. Diamond, Paul S . Aronzon,
Robert J . Moore, Milbank, Tweed, Hadley
& McCloy LLP, Los Angeles, CA, for
Official Committee ofUnsecured Creditors.

MEMORANDUM DECISION ON
APPLICATION FORPRELIMINARY

INJUNCTION, MOTION TO
DISMISS AND MOTION FOR
SUMMARY JUDGMENT

DENNIS MONTALL Bankruptcy Judge.
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I . Introduction

In the midst of an unprecedented energy
crisis in California, one of the largest public
utilities in the country, reportedly
hemorrhaging billions of dollars in operating
losses, has sought relief under the
Bankruptcy Code. _ F ll Even the most
experienced +309 bankruptcy observers no
doubt considered such a step unthinkable
just a few months ago. Now that utility-
Pacific Gas and Electric Company ("PG &
E")--has called upon this court to prevent
enforcement of a decision by its California
regulator .

	

PG- & E believes-perhaps
accurately--that that decision will have
immense adverse consequences to it and
perhaps to its ability to reorganize
successfully in this Chapter 11 case.

- '1 1 . Unless otherwise indicated, all .
chapter and section references are to
the Bankruptcy Code, 11 U.S.C. § §
101-1330, and all rule references are
to the Federal Rules of Bankruptcy
Procedure.

Preliminarily the court emphasizes what
this adversary proceeding is not about. It is
not about a power struggle between a federal
bankruptcy court and an agency of the
executive branch of California government.
Nor is it about second guessing or
preempting the wisdom of that agency. It is
not about a conflict between federal and
state law.

	

Nor is it about setting retail
electric rates .

	

Most importantly, it is not
about solving PG & E's, or California's, or
the country's energy crisis .

	

That is for
others to attempt.

What this adversary proceeding is about is

Page 4

determining

	

whether . the

	

Congress, . . the
Supreme Court of the United States, and the
United States Court of Appeals for the Ninth
Circuit have permitted .federal law to prevail
over state law such that this court may assist
the debtor.

	

In other-words, did Congress
give PG. & E the means under the
Bankruptcy Code . to halt those . state
proceedings and procedures that may bring
about the dire consequences that it predicts?
Reduced to its simplest terms, PG & E asks
this court to rule that its regulators cannot
carry out a portion of their state-created
mission; in turn the agency and its members
ask the court to determine either that the
court lacks the ability even to respond to PG
& E's request, or in the alternative, that PG
& E's request be denied so that its relief, if
any, will be found in state administrative or
judicial, proceedings or federal non-
bankruptcy courts .

The court has considered . PG & E's
Preliminary Injunction Application, the
defendants' Motion To_ Dismiss, their
Motion For Summary Judgment, all
declarations, requests for judicial notice and
other papers filed in support .of or opposition
to the application and motions, the
arguments of counsel, the memorandum of
the Attorney General of the State of
California, as arnicus curiae, and the oral
arguments of all counsel, including counsel
for the Official Committee of Unsecured
Creditors (the "OCC"), presented at the
hearing on May 14, 2001 .

For the reasons that follow, the Preliminary
Injunction Application will be denied; the
Motion To Dismiss will be granted; and the
Motion For Summary Judgment will be
denied as moot.

II. Procedural Background

Copr. 0 West 2003 No Claim to Orig. U.S. Govt. Works
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On April 6, 2001, PG & E filed its
voluntary Chapter 11 petition, and on April
9, 2001, it filed its Complaint For Injunctive
Relief. Thereafter, on April 25, 2001, it
filed its First Amended Complaint For
Injunctive And Declaratory Relief ("First
Amended Complaint") .

	

In the First Claim
For Relief of the First Amended Complaint,
PG & E seeks declaratory relief under 28
U.S .C . § 2201 and I 1 U.S.C. 6 362(a) that
the automatic stay of 11 U.S.C . 6 362(a)(1)
and (3) applies to the proceedings described
below .

	

In the Second Claim For Relief, PG
& E seeks a preliminary and permanent
injunction staying enforcement of the
Ordering Paragraphs described below as " . . .
necessary *310 to insure PG & E's
successful reorganization and preserve the
court's jurisdiction over this matter." MN21

FN2. By stipulation of the parties,
the Third Claim For Relief, seeking a
declaration concerning the effect of
11 U.S .C . § 108(b), has been
withdrawn from the First Amended
Complaint.

With the initial papers filed on April 9,
2001, PG & E also filed an ex parte
application for a temporary restraining order
and for an order to show cause regarding a
preliminary injunction, together with
supporting declarations and a memorandum
of points and authorities . Through a series
of stipulations between PG & E and
defendants California Public Utilities
Commission ("Commission"), and
California Public Utilities Commissioners
Loretta M. Lynch, Henry M. Duque,
Richard A. Bilas, Carl W. Wood, and
Geoffrey F. Brown, all in their
representative capacities ("Commissioners"
and collectively with the Commission,

P 78,468
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"CPUC"), the parties agreed that PG & E's
ex parte application for a temporary
restraining order would be treated as an
application for a preliminary injunction ("the
Preliminary Injunction Application"), that
CPUC would file a motion to dismiss, and,
that the matter would come before the court
for argument on May 14, 2001 . Pursuant to
the stipulation, CPUC filed its motion to
dismiss for lack of subject matter
jurisdiction and failure to state a claim (the
"Motion To Dismiss"); while not
specifically mentioned in the stipulations, in
the alternative CPUC moved for summary
judgment ("Motion For Summary
Judgment") .

The matters were argued on May 14, 2001 .
Appearances are noted in the record. 12N3

FN3. The OCC also filed a motion to
intervene, and adopted by reference
PG & E's First Amended Complaint .
The court grants that motion.
Nobody has challenged PG & E's
allegations that jurisdiction and
venue are proper in this court, and
that this adversary proceeding is a
core proceeding .

III. Issues
A. Does sovereign immunity prohibit the
court from deciding the merits of this
case?
B. Is the Ex Parte Young exception to the
sovereign immunity defense available to
PG & E, as against the Commissioners?
C. Does the section 362(b)(4) police and
regulatory power exception to the
automatic stay apply?
D. May the court enjoin the
Commissioners under section 105 in view
oftheir claim ofsovereign immunity?
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E. Ifon injunction could issue, should it?
F. Is CPUC entitled to dismissal?

IV. Discussion-OEM

_1N44.. The following discussion
constitutes the court's findings of fact
and conclusions of law. Fed. R
Bankr.P . 7052(a) .

California _ Assembly. Bill

	

No.

	

1890
(Stats.1996, Ch. 854) ("AB 1890") was
signed into law on September 23, 1996, to
implement deregulation of electricity
utilities .

	

The legislature anticipated that
market forces would drive prices "at least 20
percent" lower by April 1, 2002.
Nevertheless, the legislature determined that
it was "proper" to freeze retail rates at only
ten percent below their levels as of June 10,
1996, for. a period from 1998 into 2002, in
order to "allow electrical corporations an
opportunity to continue to recover" certain
"transition costs."

	

Public Util.Code §
330(a) . & (s) (added by AB 1890) .

	

In its
Memorandum of Points and Authorities in
support of the Preliminary Injunction
Application, PG & E characterizes the
resulting transition *311 charge as
reimbursement for having previously been
"required to invest in facilities that, in a
more competitive environment, would likely
be unproductive ."

	

One example, according
to CPUC, is the construction costs ofnuclear
power plants .

	

PG & E estimates that these
transition costs--also known as "stranded
costs"-amount to approximately $7 billion.

AB 1890 required utilities to propose a
transition "cost recovery plan," using their
anticipated profits based on operating costs
being less than the frozen rates. The rate
freeze would end on "the earlier of March

Copr. a West 2003 No claim to Orig. U.S. Govt. Works
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31, 2002, or the date on which the
commission-authorized - costs for utility
generation- related assets and obligations
have been fully recovered ."

	

Public
Util.Code § 368(a)._, PG & E and other
utilities "shall be at risk for those costs not
recovered during that time period," and the
transition costs are to be collected "in a
manner that does not result in an increase in
rates .

	

to

	

customers

	

of

	

electrical
corporations ." Id § § 330(v) and 368(a).

The Commission established two types of
accounts to distinguish recovery of
transition costs from other operations.
Monthly revenues are accounted for in a
Transition Revenue Account ("TRA").
After deducting certain operating costs and
other expenses, any remainder--called
"headroorn"--is available to pay for the
utility's transition costs. Those transition
costs are tracked in a Transition Cost
Balancing Account . ("TCBA").

	

see
Commission Decision No. 97- 10-057, 76
C.P.U.C.2d 140, 1997 Cal . PUC LEXIS 988
at pp. *11!12 and *26-* 27 (10122197) .

The Commission did not initially specify
exactly how the TRA and TCBA would be
calculated, and at the heart of this adversary
proceeding is the Commission's uncertainty
whether negative monthly balances--also
known as the "disconnect" or
"undercollections"--should be transferred
from the TRA to the TCBA. If negative
monthly balances were transferred to the
TCBA, the utilities would take longer to
recover their transition costs, which in turn
would prolong the rate freeze . Prolonging
the rate freeze would appear to favor utilities
in periods when operating costs are
significantly below the revenue from frozen
rates, and conversely would appear to
disfavor utilities in periods when operating
costs are at or above the revenue from
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frozen rates .

In 1997 the Commission approved a
calculus that allowed negative balances to be
transferred from the TRA to the TCBA. See
Commission's Energy Division Resolution
("Res.") E-3514, Attachment 1 I 5.i, 1997
Cal. PUC LEXIS 1267, at pp. *46-*47
(12/16/97) . In 1998, however, the
Commission reversed itself and determined
that transferring negative balances to the
TCBA would be the equivalent of
inappropriately transforming operating
losses from the TRA into a new set of
transition costs eligible for cost recovery .
See Res. E-3527, Discussion 1 5, 1998 Cal .
PUC LEXIS 1027, at p. 9 (11/19/98) .

	

In
2001, in response to a petition by consumer
group The Utility Reform Network
("TURN"), the Commission reversed itself_
again and required -PG & E and another
utility to transfer the negative balances to
the TCBA. Commission Decision No. 01-
03- 082, 207 RURAth 261 . 2001 Cal . PUC
LEXIS 217 (3/27/011 (the "Accounting
Decision") . ,FNS]

FN5 . The Accounting Decision also
determined, inter alia, that PG & E
was experiencing "serious financial
shortfalls" due to high wholesale
electricity prices. Moreover, the
Commission held that legislative
actions, while not entirely ending the
rate freeze, gave it enhanced
authority to raise rates to a limited
extent.

	

See Accounting Decision,
pp. 6-22 and 56-57.

	

Relying on that
enhanced authority, the Accounting
Decision granted PG & E's request
for a three-cents per kilowatt-hour
rate increase,

P 78,468
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*312 The Accounting Decision stated that,
given the "accounting adjustments" it was
ordering, the utilities "have not recovered all
of their stranded costs" and therefore "under
AB 1890 the rate freeze has not ended. . . ."
Id. at 20. The Commission's stated basis for
the "accounting adjustments" was that :

It is inconsistent with the intent of AB
1890 to continue to allow the utilities to
appear to incur substantial liabilities in
their operating costs on the one hand,
while they continue to recover substantial
amounts for accelerated capital costs on
the other.
Accounting Decision o . 27 .

Accordingly, the Commission required the
negative as well as the positive monthly
balances in PG & E's TRA to be transferred
to the TCBA, which it called a "true-up."
The Commission rejected the utilities'
arguments that :

(1) [the] true-up would result in operating
expenses being transformed into transition
costs; (2) AB 1890 did not subject the
utilities to the risk of non-recovery of
FERC[ [FN611 and CPUC-approved costs
of providing service to their customers;
(3) the accounting changes would be
tantamount to retroactive ratemaking; and
(4) the changes could deprive the utilities
of a fair rate of return and result in
confiscating rates.

Copr . 0 West 2003 No Claim to Orig . U.S . Govt. Works

FN6. FERC is the Federal Energy
Regulatory Commission, which has
exclusive jurisdiction over wholesale
electricity sales and interstate
transmission under section 201 of the
Federal Power Act, 16 U .S.C . § 824.
PG & E filed an action against the
Commissioners alleging violations of
42 U.S.C . X1983 , the Federal Power
Act, and the Constitution's
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Supremacy Clause, Commerce
Clause, Takings Clause, Equal
Protection Clause and Due Process
Clause (Amend.XIV). Pacific Gas
and Electric Co. v. Lynch et al. (C.D.
Cal ., Case No. CV-01-1083-RSWL
(SHx)) . As part of these arguments,
PG & E claimed that the CPUC
violated the "filed rate doctrine,"
which generally prohibits State
agencies from setting public utility
retail rates lower than the utility's
wholesale costs.

	

That case was
dismissed without prejudice on May
2, 2001, on grounds ofripeness .

AccountingDecision, p . 26 .

At the end of the Accounting Decision the
Commission implemented these
requirements in an "Interim Order" which
states :

7 . The Petition to Modify Resolution E
3527 . . . is granted . The balance in PG &
E's [and another utility's] respective
Transition Revenue Account[s] (TRA)
shall be transferred on a monthly basis to
each utility's respective Transition Cost
Balancing Account (TCBA).

	

This action
shall be effective as of January 1, 1998 .
8 . PG & E [and the other utility] shall file
advice letters within 15 days of the
effective date of this decision to revise
their tariffs as necessary. PG & E [and the
other utility] shall attach reports that
restate the TRA [and] TCBA . . . [accounts]
in compliance with this decision . The
advice letters shall be deemed in
compliance with this decision only upon
the written approval of the Energy
Division .
Id. o . 57, Interim Order 1 1 7 and 8 (the
"Ordering Paragraphs") .

On April 6, 2001, PG & E filed its chapter

P 78,468
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11 petition.

	

That date was ten days after the
Accounting Decision was issued and five
days before the end of the Interim Order's
15-day compliance period .

	

On April 23,
2001, the court approved a stipulation
between PG & E and CPUC providing that
"PG & E shall have an extension to comply
with the provisions of [the] Ordering
Paragraphs . . . up through and *313
including the later of (a) May 21, 2001, or
(b) seven days after entry of a written order
on PG & E's application for a preliminary
injunction."

	

IfPG & E has its way on the
Preliminary Injunction Application, it will .
be free to ignore the Ordering Paragraphs,
thus enhancing its position that the transition
costs have been recovered and AB 1890's
rate freeze ended in mid-2000 .

	

In turn, the
Commissioners will be unable to enforce via
civil or criminal measures any of the
ordering

	

provisions

	

of the . Ordering
Paragraphs.

	

The remainder of the
Accounting Decision will be unaffected by
any injunction this court would issue.

A. CPUC's sovereign immunity is not
absolute.

j, Under the 11th Amendment to the
Constitution, as construed by a litany of
United States Supreme Court decisions,
states are immune from suit in federal court
unless they have waived sovereign
immunity or other exceptions to the doctrine
apply . Seminole Tribe ofFlorida v. Florida.
517 U.S . 44, 116 S.Ct. 1114 . 134 L.Ed.2d
252 (1996) ; Edelman v . Jordan. 415 U .S .
651 . 94 S.Ct . 1347 . 39 L.Ed.2d 662, reh .
den., 416 U.S . 1000, 94 S .Ct . 2414, 40
L.Ed.2d 777 (1974) ; Schulman v. California
(In re Lazar), 237 F.3d 967 (9th Cir.2001) .
This doctrine has been applied to actions
initiated against states [FN71 in the
bankruptcy court, and has been extended to
bar a declaratory relief action regarding state
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tax liability and whether that tax is
dischargeable. Mitchell v. Franchise Tax
Board. State of Calfornia . 209 F.3d 1111
(9th Cir.2000) . [FN8l

FN7. Sovereign immunity extends to
agencies of the state. PG & E does
not contest that the Commission is
entitled to assert a sovereign
immunity defense .

FN8_ As Lazar noted, some courts
have ruled that Section 106 is
effective as a waiver of the states'
sovereign immunity, on the basis that
the Bankruptcy Code "was enacted
pursuant to Section 5 of the
Fourteenth Amendment-which has
long been recognized by the
Supreme Court as a valid source of
congressional power to abrogate
state's Eleventh Amendment
immunity ." Lazar, 237 F.3d at 981 .
it . 15 and accompanying text (citing
cases but not deciding issue) . The
Ninth Circuit rejected this theory,
however, in Mitchell and this court is
bound by that ruling. Mitchell. 209
F.3d at 1118-1120 .

L2] PG & E argues that its requested relief
against the Commissioners falls within what
is known as the Ex Parte Young exception to
sovereign immunity. See Ex Parte Young.
209 U.S. 123. 28 S .Ct . 441, 52 L.Ed. 714
(19081 . As discussed below, that exception
permits prospective relief against officers of
the state based on "the fiction that such a
suit is not an action against a 'State and is
therefore not subject to the sovereign
immunity bar." .4gua Caliente Band of
Cahuilla Indians v. Hardin, 223 F.3d 1041 .

Page 9

1045 (9th Cir.20001, cent. denied, 532 U.S.
958. 121 S.Ct. 1485. 149 L.Ed.2d 373
2(001) .

CPUC relies on Idaho v. Coeur d'Alene
Tribe of Idaho. 521 U .S . 261,117 S.Ct .
2028 . 138 L.Ed.2d 438 (1997) , and argues
that the court should not even consider the
Ex Parte Young exception, because the
exception allegedly does not apply where
there is a "special sovereignty interest" at
stake. CPUC claims the relief sought by PG
& E in this adversary proceeding would
"drastically interfere with California's
'special sovereignty interest' in regulating its
electric utilities in this time of crisis ."

f_31 The court rejects CPUC's "special
sovereignty interest" contentions . CPUC
relies on a part of the primary opinion in
Coeur d'Alene in which only two of the
Justices joined . Both the concurring
opinion and the dissenting opinion reject the
*314 notion that some sovereignty interests
are so "special" that a federal court should
never consider the Ex Pane Young
exception .

	

See Coeur dAlene. 521 U.S . at
296. 117 S .Ct. 2028 (O'Connor, J., rejecting
principal opinion's "vague balancing test")
and at 299 (Sourer, J ., dissenting) (noting
that Justice O'Connor's view "is the
controlling one") .

Moreover, even if CPUC's view of the law
were correct, the court does not believe that
an action to restrain enforcement of two
paragraphs of the Interim Order undermines
any "special sovereignty interest" of
California.LFN91 Therefore, the court will
consider whether the Ex Parte Young
exception applies in this adversary
proceeding.
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Paragraphs simply require
accounting entries, to reflect the fait
accompli effectuated by the
Accounting Decision . - Whether or
not the court takes that limited a
view of the Ordering Paragraphs, PG
& E's request to stay their
implementation or enforcement . is
unlike the relief sought in Coeur
dAlene: Plaintiffs in that case
sought to divest the State of any
ownership interest or even regulatory
control over the submerged lands of
"[o]ne of the Nation's most beautiful
lakes."

	

Coeur dAlene. 521 U.S. at
264. 117 S.Ct_ 2028 (primary
opinion) .

	

The majority of the
Supreme Court Justices thought such
relief would have affected "Idaho's
sovereign interest in its lands and
waters . . . in a degree fully as
intrusive as almost any conceivable
retroactive levy upon funds in its
Treasury." Id. at 287. 117 S.Ct.
2028 (primary opinion). In contrast,
PG & E's request for a stay or
injunction is nowhere near as
intrusive .

	

See also Aguo Caliente
223 F.3d at 1048 ("the question
posed by Coeur dAlene is not
whether a suit implicates a core area
of sovereignty, but rather whether
the relief requested would be so
much of a divestiture of the state's
sovereignty as to render the suit as
one against the state itself ")
(emphasis in original) .

B. The Ex Parte Young exception to the
sovereign immunity defense is available to
PG & E, against the Commissioners .

lQ In Ex Parte Young a railroad company's
shareholders filed suit against a Minnesota

Copt. 0 West 2003 No Claim to Orig. U.S. Govt. Works

Page 1 0

railroad and warehouse commission and the
attorney general of the State of Minnesota,
Edward T. Young ("Young"), to enjoin their
enforcement of rates prescribed by state law.
The shareholders complained that the rates
were confiscatory and violated the
Constitution of the United States, and they
obtained a preliminary injunction . Young,
believing that the injunction violated the
11th Amendment, sought and obtained a
state court writ commanding the company to
adopt the rates.

	

The federal court held
Young in contempt, he was taken into
custody, and he filed a petition for a writ of
habeas corpus with the Supreme Court.
The Supreme Court dismissed Young's
petition, holding that, even though states are
protected by sovereign immunity, actions
can be brought against state officials in their
representative capacity if they are violating
federal law.

	

See Seminole. 517 U.S. at 72
n. 16 . 116 S.Ct. 1114 (Ex Parte Young is the
[m)ost notabl[e]" avenue for ensuring state
compliance with bankruptcy and other
federal laws) .

	

The theory of Ex Parte
Young is that the state cannot "impart to [its]
official . immunity from responsibility to the
supreme authority of the United States," and
an "injunction to prevent him from doing
that which he has no legal right to do is not
an interference with [the officer's]
discretion. . . ." Ex Parte Young. 209 U.S. at
159. 160. 167. 28 S.Ct . 441 .

	

See also Agua
Caliente. 223 F.3d at 1045 .

CPUC argues that Ex Parte Young only
applies to an "ongoing" violation of federal
law. See Seminole, 517 U.S. at 72 n . 16 .
116 S.Ct . 1114 (using this terminology), and
Coeur dAlene. 521 U.S . at 294. 117 S.Ct .
2028 (O'Connor, J., concurring) *315
(same).

	

CPUC says that the Commission
issued its Accounting Decision on March
27, 2001, prior to PG & E's April 6 Chapter
11 filing, and that since then neither the
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Commission nor the Commissioners have
done anything to enforce the Accounting
Decision, or more particularly, the Ordering
Paragraphs, against PG & E. Thus, CPUC
contends, there is no ongoing violation of
law .

The court disagrees with CPUC's
interpretation of Ex Parte Young. The
plaintiffs in Ex Parte Young sought to enjoin
the "threat" that allegedly confiscatory rates
would be enforced, and the Supreme Court
stated :
The various authorities we have referred to
furnish ample justification for the assertion
that individuals who, as officers of the
state, are clothed with some duty in regard
to the enforcement ofthe laws ofthe state,
and who threaten and are about to
commence proceedings, either of a civil or
criminal nature, to enforce against parties
affected an unconstitutional act, violating
the Federal Constitution, may be enjoined
by a Federal court of equity from such
action.
Ex Parte Young. 209 U.S. at 155-156. 28
S .Ct . 441 (emphasis added) .

Later in the same opinion the Supreme
Court was even more explicit in rejecting an
argument that the state statute must
specifically direct the officer being sued to
enforce its provisions . The Court stated that
in earlier rate-making cases "the only wrong
or injury or trespass involved was the
threatened commencement of suits to
enforce the statute as to rates, and the threat
of such commencement was in each case
regarded as sufficient to authorize the
issuing of an injunction to prevent the
same." Id. at 158 . 28 S .Ct . 441 (emphasis
added) .

The court is convinced that the Ordering
Paragraphs present sufficient "threat" that

CPUC will implement or enforce the
Accounting Decision to come within the Ex
Parre Young exception .jFN01 PG & E has
alleged that such implementation or
enforcement would violate federal law--by
violating the automatic stay, and on various
other grounds including its argument that the
Accounting Decision imposes an ongoing
confiscatory rate or "taking" in violation of
the Constitution . PG & E is entitled to have
the court's ruling whether the automatic stay
will "freeze" the status quo and give it a
"breathing spell" from such alleged
violations of Federal law, or whether the
court will enjoin such alleged violations .
See *316Hillis Motors. Inc. v. Hawaii Auto .
Dealers' Assn. 997 F.2d 581, 585 (,9th
Cir.1993 (stay designed to freeze status quo
) ; Del spit v. Commissioner. 18 F.3d 768. 771
(9th Cu-1994) (stay designed to give debtors
breathing spell) .
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FNIO. As already noted, the
Supreme Court has reaffirmed the
validity of Ex Porte Young in
Seminole and Coeur d'Alene.
Moreover, in Agua Caliente the
Ninth Circuit rejected an argument
that was very similar to CPUC's
argument .

	

In that case the
California

	

State

	

Board

	

- of
Equalization (the "Board") assessed
food and beverage sales taxes,
allegedly in violation of federal law,
against a native American Indian
tribe (the "Tribe") .

	

Like CPUC in
this case, the Board threatened
enforcement but had not actually
commenced enforcement : the Board
"informed the Tribe that if it failed to
pay the tax within one month, the
Department of Alcoholic Beverage
Control [the 'ABC'] would suspend
its alcoholic beverage license."
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A_rua Caliente. .223 F.3d at 1044.
Like PG & E, the Tribe brought an
action for declaratory and injunctive
relief. As in this case, in which
CPUC has agreed not to enforce the
Ordering Paragraphs until after the
court's decision, in Agua Caliente the
ABC and its director "agreed not to
suspend the Tribe's liquor license
pending the outcome of the
litigation ." Id. at 1044 . Given this
absence of any pending enforcement
action, the defendants in Agua
Caliente argued that the federal
courts should not intervene and that
the Tribe had an adequate remedy at
law--namely, paying the tax and then
suing for a refund in state court on
the basis of its federal claims.

	

As
this court does, the Ninth Circuit
rejected these arguments and held
that Ex Porte Young applied.

Under these circumstances the court is
satisfied that there has been at the minimum
a primafacie allegation to permit PG & E to
invoke the Parte YouW exception and
seek an injunction against the
Commissioners. FN)1_] The court therefore
reaches the merits of these issues .

FNl l . No serious argument has been
put forth by PG & E that would
prevent dismissal of the Commission
whether or not an injunction may
issue against the Commissioners
under the Ex Parte Young exception
to sovereign immunity.

. . C . Assuming the automatic stay applies
under sections 362(a)U) and (3). the
exception in section 362(6)(4) also applies.

P 78,468
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u PG & E seeks a declaration that the
Ordering Paragraphs cannot be implemented
and enforced because, under 11 U.S.C . 8
362(a)(1) . such acts would constitute
"commencement or continuation" of an
administrative proceeding "against the
debtor that was or could have been
commenced before commencement of [PG
& E's bankruptcy] case." PG & E also
seeks a declaration that such acts are stayed
under § 362(a)(3) because they would
"exercise control over property of the
estate."

PG .& E argues that implementing the
Ordering Paragraphs will cause the estate to
lose $4 billion until the rate freeze ends on
March 31, 2002 . In addition, PG & E
argues that what CPUC describes as mere
"accounting adjustments" could permanently
bar PG & E from recovering its transition
costs, including over . $7 billion already
accumulated in the TCBA as of the petition
date. 12

FN12. CPUC claims that if the
Accounting Decision is reversed then
the TRA and TCBA can be restated .
When pressed at oral argument,
however, counsel for CPUC would
not say whether restating the
accounts would make any difference
to PG & E's actual ability to recover
its transition costs, which might end
when the rate freeze ends .

The court assumes without deciding that
implementing or enforcing the Ordering
Paragraphs would be "continuation" of a
pre-petition administrative proceeding
"against" PG & E. 13 The court also
assumes without deciding that implementing
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and enforcing the Ordering Paragraphs
would be acts "to exercise control" FN14
over *317 at least three types of "property of
the estate" --the current cash and other assets
of the estate that may have to be expended
to pay increased operating expenses without

. a corresponding rate increase, PG & E's
contingent right to recover transition costs,
FN15 and PG & E's causes of action for
relief from the Accounting Decision . [FN161

FN13 . CPUC argues that the
Accounting Decision is "legislative"
in nature and therefore is not within
section 362(a)(1). CPUC cites no
authority for such a broad exception
to the automatic stay .

	

CPUC
appears to be arguing that its actions
are of general application, and not
directed specifically "against" PG &
E within the meaning of section
362(a)(1) .
PG & E, on the other hand, argues
that CPUC is merely adjudicating
"private rights." PG & E argues that
TURN initiated a proceeding against
PG & E by filing its petition
"against" PG & E and in derogation
of PG & E's "private right" to be paid
its transition costs (see footnote 15,
infra ) . In addition, PG & E argues
that the Ordering Paragraphs are
directed specifically against PG & E
and must be implemented by far
more than ministerial actions, all of
which make the proceedings more
like an ongoing "adjudication" and
less like "legislation."

FN14. There is some disagreement in
the cases whether regulatory actions
are really acts to "control" property
of the estate within the meaning of
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section 362(a)(3).

	

Cf. In re Burgess .
234 B.R . 793 (D.Nev.1999) (holding
that revocation of brothel's license
was an act to control property of
estate, but noting that some
authorities hold that regulations
governing use of a license do not
"control" estate property) . The courts
holding that regulation is not
"control" of estate property may
have been influenced by the fact that,
prior to the 1998 amendments to the
Bankruptcy Code, the "police and
regulatory" exception in Section
364(b)(4) did not apply to Section
362(a)(3).

	

See id.

	

The Ninth
Circuit apparently was not among
those courts .

	

See Hillis Motors . 997
F.2d 581 (holding, prior to 1998
amendments, that dissolving debtor
corporation while automatic stay was
in effect was stayed as an act to
exercise control over estate property)
and Maricoaa County v. PAR--DVW
Real Estate Holdings . LLP (In rc~
PMI-DVW Real Estate Holdings,
LLPJ . 240 B.R . 24 . 30
(Bankr.D .Ariz.19991 (discussing
H'RA.

FN15. California law provides that
retail customers within PG & E's
territory as of December 20, 1995,
have a "nonbypassable" obligation to
pay PG & E's transition costs, which
cannot be avoided by switching
electricity providers. See Public
Util.Code § § 367, 369, 370 and §
392(c)(2) . Although PG & E's rights
to recover the transition costs are
contingent, numerous courts have
recognized that contingent rights are
protected "property" of the estate for
purposes of the automatic stay .

	

See
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generally Ofcial Committee of
Unsecured Creditors v. PSS
Steamship Co. . Inc. (In re Prudential
Lines . Inc.) . 107 B.R. 832. 839 and
843 (Bankr.S.D.N.Y.1989) (debtor's
contingent rights to use net operating
losses to offset future income were

losses by claiming worthless stock
deduction, such deduction "would
constitute a violation of the stay
contained in § 362(a)(3) and should
be enjoined"); Gumnort v. Interstate
Commerce Comm'n (In re Transcon
Lines). 147 B.R. 770
(Bankr.C.D.Cal.19921 (debtor's
"filed rate claims" were property of
bankruptcy estate, and federal
agency's regulations governing
allowability of such claims,
promulgated . specifically for
application to debtors case, were
void as to debtor's estate) ; Burgess,
sera. 234 B.R. 793 (surveying cases
re property of estate) . Cf. Wade v.
State Bar of Arizona (In re Wade,
115 B.R. 222. 228 (9th Cit . BAP
1990) (nontransferable professional
license is not a property interest),
affd, 948 F.2d 1122 (9th Cir.19911 ;
Pension Bent Guaranty Corp. v.
Branf Airways, Inc, (In re Bran
Airways. Inc.). 700 F.2d 935, reh .
den., 705 F.2d 450 (5th Cir.1983)
("[w]e cannot accept Braniffs
characterization of [airport landing]
slots as its property") .

FN16 . PG & E asserts that CPUC's
interpretation of AB 1890 amounts
to an unconstitutional "taking" or is
otherwise invalid .

	

PG& E's causes .
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of action are property of the estate.
See Nu-Process Brake Engineers.
Inc. v. Benton (In re Nu-Process
Brake Engineers. Inc.) . 119 B.R .
700. 702 (Bankr.E.D.Mo.19901
(debtor's right to pursue
reinstatement of sale tax license
pursuant to Missouri statutory law
was asset of its Chapter 11 estate) .
Implementing and . enforcing the
Accounting Decision arguably could
be acts to "exercise control" over
these causes of action, because if
rates are set pursuant to the
Accounting Decision then PG & E
might not have enough time to
collect its transition costs before
March 31, 2002, even if the
Accounting Decision is later
reversed.

	

See footnote 12, supra,
and accompanying text.

Nonetheless,

	

the

	

court � believes

	

the
Commissioners' implementation and
enforcement ofthe Ordering Paragraphs fall
within the "police and regulatory" exception
to the automatic stay. 11 U.S.C. &
362(b)f4) .

Section 362(b)(4) provides, in relevant part:
(b) the filing of a [bankruptcy petition]
does not operate as a stay
(4) under paragraph (1), (2), (3), or (6) of
subsection (a) of this section, of the
commencement or continuation of an
action or proceeding by a governmental
unit . . . to enforce such governmental unit's
. . . police and regulatory power, including
the enforcement of a judgment other than a
money judgment, obtained in an action or
proceeding by the governmental unit to
enforce such governmental *318 unit's . . .
police or regulatory power.
11 U.S.C.. & 362(b)(4).

property of estate, and where
debtor's parent corporation could
prevent debtor from using such
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6 7 8 9 Exceptions to the automatic
stay are construed narrowly . Hillis Motors,
sera. 997 F.2d at 590. The Ninth Circuit
has held that the "phrase 'police or
regulatory power' refers to the enforcement
of laws affecting health, welfare, morals and
safety, but not regulatory laws that directly
conflict with the control of the res or
property by the bankruptcy court."
Universal Life Church . Inc. v. U.S. (In re
Universal Lie Church) . 128 F.3d 1294.
1297 (9th Cir.1997) (citing Hillis

	

cert.
denied, 524 U.S . 952. 118 S.Ct . 2367 . 141
L .Ed.2d 736 (1998) .

	

The Ninth Circuit
elaborated this standard in two tests for
determining whether governmental actions
fit within the section 362(b)(4) exception :
(1) the "pecuniary purpose" test and (2)
the "public policy" test . NLRB v.
Continental Hag-en Corp. . 932 F.2d 828 .
833 (9th Cir.1991) . Under the pecuniary
purpose test, the court determines whether
the government action relates primarily to
the protection of the government's
pecuniary interest in the debtor's property
or to matters of public safety and welfare .

If the government action is pursued
solely to advance a pecuniary interest of
the governmental unit, the stay will be
imposed . Thomassen v. Division ofMed.
Oualin, Assurance (In re Thomassen) . 15
B.R . 907, 909 (9th Cir. BAP 1981).
The public policy test "distinguishes
between government actions that
effectuate public policy and those that
adjudicate private rights ." Continental
Hagen, 932 F.2d at 833 (quoting NLRB v.
Edward Cooper Painting. Inc. . 804 F.2d
934, 942 (6th Cir.1986)),
Universal Life. 128 F.3d at 1297 . 1FN171

FN17. Application of the tests
outlined by Universal Life is not
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entirely clear.

	

Although that case
directs this court to determine
whether the government action
relates "primarily" to its pecuniary
interest, the opinion later states, in
dicta, that "[o]nly if the
[government's] action is pursued
'solely to advance a pecuniary
interest of the governmental unit'
will the automatic stay bar it .
77iomassen. 15 B.R. at 909."
Universal Life. 128 Fad at 1299
(emphasis added) (dicta because
court was rejecting inverse
proposition : that IRS "must have no
pecuniary motive at all to fall within
section 362(b)(4)").

	

The Universal
LiA court's quotation appears
nowhere in Thomassen and appears
to be a misreading of that case .
Later cases have quoted both the
"primarily" and the "solely"
language of Universal Life. See Inre
Dunbar, 235 B.R. 465 (9th Cir. BAP
19991 (dicta, because court did not
decide 6362(b)(4) issue), affd, 245
F.3d 1058 (9th Cir2001) ; Fi&sr
Alliance, supra . 263 B.R. at 110
(dicta, because court held that
agency actions fell "squarely within
its public policy mandate" and were
"primarily concerned with consumer
protection") .

	

This court does not
resolve this ambiguity because, as set
forth in the text, the actions of the
CPUC are primarily within the
"public policy" test rather than the
"pecuniary purpose" test .

Addressing the "pecuniary purpose" test,
PG & E argues that the high cost of
wholesale electricity is an unavoidable fact,
and the Accounting Decision simply makes
a pecuniary choice to shift much of that cost
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from PG & E's customers (and the State of
California) to PG & E. That may be so, but
the primary purpose of the Accounting
Decision--taken as a whole--and the
Ordering Paragraphs--looked at specifically
as to PG & E--is to implement an important
public policy, viz rate-making . 18 The
fact that the result may be a *319 negative
economic impact on PG & E, and a positive
economic impact on PG & E's customers,
does not change the fact that CPUC's rate-
making implements public policy . See Berg
v. Good Samaritan Hospital (In re Berr).
230 F.3d 1165. 1168 (9th Cir.20001
(rejecting argument that benefit to private
parry undermined "public policy" nature of
government action as "overly-literal"
interpretation ofpecuniary purpose test).

FNl8 . In its papers PG & E
elaborates that the effect of the
Ordering Paragraphs is to "confer an
economic benefit on electricity
consumers-- artificially low, below-
cost rates--at the expense of the
estate and its creditors ." The court
looks to the substance of CPUC's
action, not just its form, and finds
some factual and legal support for
PG & E's argument . See In re Jai
Gas Co. . 44 B.R. 91 . 94
(Bankr.D.N.M .1984) (order of state
public utilities commission requiring
debtor utility to reimburse customers
for alleged overpayments held within
scope of S 362(a)(1)) . See also
re Charter First Mortgage. Inc . . 42
B.R. 380. 384_IBanla.D.Or.19841
(action by State of Washington
seeking restitution of moneys on
behalf of certain citizens for
violations of Consumer Protection
Act was -subject to automatic stay) .
But cf.

	

Commonwealth of Mass. v.

P 78,468
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PG & E next argues that rather than
implementing public policy the Accounting
Decision merely "adjudicates" "private
rights." PG & E apparently means that the
Accounting Decision favors consumers at its
expense. That does not turn the Accounting
Decision into an adjudication.

	

To the
contrary, the Accounting Decision is more
legislative in character.

	

It affects rates
within PG & E's historic territory, rather
than deciding any cause of action between
individual consumers and PG & E; and it
does not give refunds to individual
consumers who used to live in that territory
or who move out in future.

	

Therefore, the
Accounting Decision does not "adjudicate"
"private rights."

	

19
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First Alliance Mtg. Co. (In re First
Alliance Me. Co.), 263 B.R. 99 (9th
Cir. BAP 20011 (discussing Ninth
Circuit authority, and criticizing
Charter First Mortgage for . not
distinguishing between state's acts
through "entry-of judgment," which
typically are not stayed, and
"enforcement of judgment" against
the estate, which typically is stayed) .
Nonetheless, even if CPUC's actions
have-a pecuniary component, for the
reasons set - forth in the text those
actions are primarily rate-making,
which is within the "public policy"
test .

FN19. The court recognizes that
transferring negative balances from
the TRA to the TCBA may reduce or
eliminate PG & E's eventual
recovery of its transition costs from
retail consumers, unless CPUC's
decision is reversed or modified .
That effect, however, cannot be
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separated from CPUC's rate-making
function, in pat because the TCBA
serves both to measure the end of the
rate freeze and to measure PG & Es
recovery of its transition costs . Nor
are the Ordering Paragraphs
analogous to "enforcement of . . . a
money judgment," which is an
exception to section 362(b)(4) .

	

The
negative balances or "disconnect"
recorded in the TRA are not "claims"
by anyone against PG & E and there
is no "judgment" against PG & E.
Nor is transferring the negative
balances to the TCBA equivalent to
"enforcement" of a judgment such as
levying a bank account. The TCBA
is more of a bookkeeping device than
a bank account.

	

Cf. First Alliance.
supra . 263 B .R . 99 (holding that §
362(b)(4) allows governmental unit
to obtain a judgment but not to
enforce that judgment against the
estate's assets) .

	

Changing the
"balance" of the TCBA is simply one
aspect of ultimately determining
what rates PG & E may collect in
future to recover its transition costs.
That is inseparable from rate-
making.

	

See Behles v. New Mexico
Public Service Commission
(Application of Timberon Water Co. .
Inc.) . 114 N.M. 154 . 158-159836
P.2d 73. 77-79 (19921 (regulators'
decision to deny bankrupt utility a
reasonable rate of return on
$2,245,186 invested in water system,
on ground that investment was not
by utility but by customers as
"contributions in aid of
construction," was part of rate-
making and within police and
regulatory power exception to
automatic stay), distinguishing Jgl
Gas, supra. 44 B.R . 91 .
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PG & E also argues that the Accounting
Decision is an attempt to avoid the federal
"filed rate doctrine," which allegedly
requires CPUC to set retail rates at least
equal to PG & E's wholesale cost of
electricity. In other words, PG & E claims
CPUC was motivated to use a methodology
that nets-out PG & E's monthly profits and
losses over the entire period ofthe retail rate
freeze, so that it could argue *320 that over
time PG & E has recouped its wholesale
costs, even if PG & E has not recouped its
wholesale costs in some individual months .

PG & E's argument misses the mark.

	

The
Accounting Decision is no less an
implementation of "public policy" because
CPUC chose one rate-making calculus over
another .

	

To the contrary, that choice is the
essence of CPUC's rate-making authority
over PG & E as a public utility, and
regulation of utilities "is one of the most
important of the functions traditionally
associated with the police power of the
States ." Ark. Electric Coon. CoM. v. Ark.
Pub. Serv. Conmm'n . 461 U.S. 375_ 377. 103
S .Ct. 1905 . 76 L.Ed.2d 1 (1983).

	

CPUC's
rate-making decisions involve a complex
analysis of legislative intent and a host of
other factors, as set forth in the Accounting
Decision.

	

The fact that implementing that
decision is expected to be expensive for PG
& E does not take away from the important
public policy decisions involved .

Moreover, PG & E's limitation on rate-
making would be impossible to implement .
If the automatic stay barred CPUC from
applying its view of AB 1890, as PG & E
suggests, would it also bar CPUC from
setting rates based on any other charge that
could result in a monthly loss for PG & E,
such as PG & E's -share of nuclear
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decommissioning costs?

	

Would the
automatic stay bar only rate decreases but
not increases, like the three-cents per
kilowatt hour increase in the Accounting
Decision itself?

	

The bottom line is that PG
& E would simply use the automatic stay to
substitute its own rate (based on the
assumption that CPUC is wrong on some
issues) for the existing rate.

	

The automatic
stay is not intended for that purpose.

In sum, the Ordering Paragraphs implement
CPUC's "public policy" decisions in setting
public utility rates . The "police and
regulatory" exception to the automatic stay
applies to implementation and enforcement
of the Accounting Decision, including the
Ordering Paragraphs . rFN201

FN20 . Other courts have gone
further than this court in ruling that,
notwithstanding a pecuniary purpose,
the governmental action at issue
primarily implemented public policy.
For example, the Second Circuit held
that, under section 362(b)(4), the
Federal Communications
Commission was not stayed from re-
auctioning the debtor's license solely
because the debtor failed to make
timely license payments . The
Second Circuit reasoned that
Congress "was not chiefly interested
in maximizing license- holders'
contributions to the fisc" but instead
used licensees' ability to make timely
payments as a "predictive
mechanism" to assure that licensee
was "most likely to use [radio
spectrum] Licenses efficiently for the
benefit of the public." In re F.C.C .
217 F .3d 125, 131-137 (2nd
Cir.2000 (emphasis added), cent.
denied sub nom NextWave Personal
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Communications. Inc. v. F.C.C . 53 1
U.S. 1029, 121 S.Ct . 606. 148
L.Ed.2d 518 (2000) , quoting F.CC.
v. NextWave Personal
Communications. Inc. (In re
NextWave Personal
Communications, Inc.) . 200 F.3d 43,
54 (2nd Cir.1999) , cart. denied, 531
U.S . 924, 121 S.Ct . 298, 148
L.Ed.2d 240, rah . denied, 531 U.S .
1030, 121 S.Ct . 609, 148 L.Ed.2d
519 (2000) (emphasis added) . This
court need not go as far as the
Second Circuit to rule that although
CPUC allegedly has a pecuniary
purpose in shifting the cost of
California's electricity emergency to
PG & E, it is doing so as part of the
public purpose ofrate-making.
In another analogous case the
Supreme Court has held that the
"police and regulatory" exception
underlying both section 362 and 28
U.S.C . & 959(b) allowed a state to
enforce environmental protection
laws preventing abandonment of a
hazardous site, even though
enforcing those laws would drain
assets of the estate and even though
the bankruptcy court had found that
the "City and State are in a better
position in every respect than either
the Trustee or debtor's creditors to do
what needs to be done to protect the
public against the dangers posed by
the [hazardous] facility ." Midlantic
Nat. Bank v. New Jersey Dept. of
Environmental Protection. 474 U.S .
494, 498, 504, 106 S.Ct . 755, 88
L.Ed.2d 859 (1986) (quoting
bankruptcy court) . Again, public
policy superseded pecuniary
considerations .

	

See also Timberon
Water, supra . 114 N.M. 154 . 836
P.2d 73 .



263 B .R . 306
Util. L. Rep . P 14,359, 37 Bankr.Ct.Dec . 272, Bankr . L, Rep. P 78,468
(Cite as: 263 B.R. 306)

*321 D. There is no basis for an injunction
under section 105 in view of CPUC's
sovereign immunity.

10 PG & E argues that section 105
provides broader relief than section 362 . It
is correct . The Ninth Circuit has stated :
There [is) a procedural avenue to forfend
state actions that are not subject to the
automatic stay but that threaten the
bankruptcy estate : a request for an
injunction under 11 U.S.C . & 105 . The
bankruptcy court's injunctive power is not
limited by the delineated exceptions to the
automatic stay . . . .
Gruntz v. County f Los Angeles (In re
Grunz). 202 Fad 1074 . 1087 (9th Cir.2000)
(en banc ) . See also National Labor
Relations Board v. Jonas (In re Bel Air
Chateau Hospital) . 611 F .2d 1248, 1251
(9th

	

Cit. 19791

	

(stays

	

of

	

regulatory
proceedings are not automatic, but can be
granted ifparty shows necessity for stay) .

ll l2 Nonetheless, apart from section
362, PG & E has not shown any possible
violation of federal law by the
Commissioners.

	

It is well established that
the "[e]xercise of &

	

lay powers must be
linked to another specific Bankruptcy Code
provision." Graves v. Myrvang (In re
Mvrvang) . 232 F.3d 1116 . 1125 (9th
Cir.2000 .

	

The fact that PG & E will suffer
significant losses ifthe Accounting Decision
is enforced does not constitute a violation of
federal law .

	

See Baker & Drake. Inc, v.
Public Service Comm'n of Nevada (In re
Baker & Drake. Inc.) . 35 F.3d 1348, 1354
(9th Cir.1994) ("Simply making a
reorganization more difficult for a particular
debtor" does not rise to level of frustrating
Congress' purposes and objectives) .

	

In
short, PG & E has failed to show any
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statutory basis to invoke section 105 to
prevent CPUC from carrying out its rate-
making functions.

E. Even if an injunction could issue, PG &
E has not demonstrated irreparable harm, a
balance of hardships in its favor, a
likelihood of prevailing on the merits, or
that the public interests would be served.

13 If the court is in error about the absence
of any threatened violation of federal law,
then the question of whether or not an
injunction should issue turns upon the
traditional elements of whether there isis a
demonstration of irreparable harm to
plaintiff, the balance of hardships, a
likelihood of prevailing on the merits, and
the advancement of the public interest . See
Johnson v. California State Bd. of
Accountancy. 72 F.3d 1427, 1430 (9th
Cir.1995 .

	

Alternatively, a preliminary
injunction may . issue , if the movant
demonstrates "either a combination of
probable success on the merits and the
possibility of irreparable injury or that
serious questions are raised and the balance
ofhardships tips sharply in his favor." Id at
1430 (emphasis in original, quotation marks
and citations omitted) .

In the bankruptcy context, there is authority
that a threat to the debtor's ability to
reorganize or interference with the
bankruptcy court's jurisdiction can establish
or substitute for the various elements in
appropriate circumstances. See Walsh v.
West Virginia (In re Security Oil &Gas)70
B.R. 786. 793 n . 3 (Bankr.N.D.Ca1 .19871
(interpreting "success on the merits" element
in bankruptcy context) ; Public Serv. Co. of
New Hampshire v. New Hampshire fln re
Public Serv. Co. of New Ha ntpshire) . 98
B.R. 120, 124 (Bankr.D .N.H.19891 (same) ;
LTV Steel Co. v. Board of Educ. (In re
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Chateaugav Cord. 93 B.R. 26. 29
(S.D.N.Y.19881 ("irreparable injury"
element) ; Garrity v. Lefer (In re Neuman),
71 B.R. 567. 571 (S.D.N.Y.1987)
("irreparable damage" element);
*322Maxicare Health Plans . Inc. v.
Centinela Mammoth Hosp. (In re Famix
Health Servs. . Inc.) . 105 B.R . 937, 945
(Bankr.C.D.Cal .1989) ("public interest"
element) .

None ofthese elements is present . [FN211

FN21 . The court rejects PG & E's
argument that under Be Air the court
can issue an injunction based solely
on a "threat" to assets of the estate.
In Bel Air the Ninth Circuit stated
that if regulatory proceedings
"threaten the assets of the estate, the
decision to issue a stay can then he
made on a discretionary basis," and
such stays "are appropriate when it is
likely that the [regulators'] court
proceedings will threaten the estate's
assets." Bel Air. 611 F.2d at 1251 .
This court reads Bel Air's comments
as expressions of when bankruptcy
courts should consider injunctive
relief, not an evisceration of the
standards for granting such relief.
The court also rejects PG & E's
argument that an injunction should
issue because of CPUC's alleged
"bad faith," consisting of actions that
are allegedly "seriously and
substantially inconsistent with the
provisions of the Bankruptcy Code-
actions that, in the reorganization
context, threaten the rehabilitative
policies underlying chapter 11 of the
Bankruptcy Code." Pub. Serv. Co. .
98 B .R, at 125 . CPUC's actions are
a proper exercise of its police and
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1 . No irreparable harm.

	

PG& E predicts
that between now and March 31, 2002,
when it will be entitled under AB 1890 to
raise rates, it may lose as much as $4 billion.
That is an enormous sum of money for any
entity to lose, but PG & E has not shown
that even in the face of such losses,
reorganization would be threatened.

	

Nor
has PG & E shown any other irreparable
harm that would warrant the extraordinary
remedy of interfering with state regulation,
or interposing this court's injunction in.place
of PG & E's normal avenues for relief from
the Accounting Decision.

	

Cf. Penn. Pub.
Urd. Comm'n v. Metro Transportation Co
(In re Metro Transportation Co.) . 64 B.R.
968. 973-975 (Bankr.E.D.Pa.1986). -
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regulatory power, not inconsistent
with the Bankruptcy Code but to the
contrary specifically excepted from
the automatic stay .

FN22. In Metro Transportation the
court emphasized the "extraordinary"
situation and that its injunction was
only preliminary . Metro
Transportation. 64 B.R. at 974. 976.
That court temporarily enjoined an
agency's denial of the debtor taxi-cab
company's application to self-insure,
and encouraged the debtor to pursue
normal avenues for review of the
agency's action to avoid federal-state
conflicts . The court emphasized
that the agency had made no findings
on the key issue of the debtor's
financial 'ability to self-insure, that
shutting down the business would be .
contrary to the agency's stated goal
of protecting accident victims
because pre-existing victim-creditors
would not be paid, and that the
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agency's action not only threatened
the reorganization but would also
impede liquidation, cause loss of
jobs and deprive the public of over
half its taxi-cabs . Id. at 973-975 .
PG & E has presented no similar
facts.

2 . Balance ofhardships . PG & E has made
no showing what hardships would follow
from the projected financial consequences of
the Accounting Decision. Nor has PG & E
shown that any hardships to its creditors, its
shareholders or PG & E itself would
outweigh the hardships to its customers and
to California if the rate freeze were lifted, or
if any part of the Ordering Paragraphs were
enjoined .

3 . Likelihood of prevailing on the merits .
This element for an injunction is difficult to
apply to this case . Should the court
speculate whether PG & E will ultimately
have the Accounting Decision reversed by
CPUC or the California state courts, and
enjoin its enforcement pending the outcome
of those proceedings?

	

Should this court
stay enforcement of the Accounting
Decision long enough for PG & E to
prosecute its "filed rate" claims, either in
state courts or in federal district court?
These questions are impossible to answer,
but suffice it to say that the court will not
speculate whether PG & E will be successful
in any or all of those fora .

	

As already
noted, PG & E has not shown that the *323
Accounting Decision prevents it from
reorganizing. PG & E has not met its burden
to show a likelihood of prevailing on the
merits.

4. Public interest.

	

The public interest will
not be served by issuing an injunction. The
court cannot imagine how it could take a 59-

P 78,468

page decision of the Commission�
containing 78 findings of fact, 32
conclusions of law, and 12 ordering
paragraphs--excise exactly two of the
ordering paragraphs, and stay their
enforcement . Moreover, doing so would
create jurisdictional chaos. The public
interest is better served by deference to the
regulatory scheme and leaving the entire
regulatory function to the regulator, rather
than selectively enjoining the specific
aspects ofone regulatory decision that PG &
E disputes .

	

PG & E has all the usual
avenues for relief from the Accounting
Decision, including appellate review and
reconsideration by CPUC. These
alternatives may be particularly apropos in
the constantly-changing factual and
regulatory environment .

	

How would this
court stay enforcement of all or part of the
Accounting Decision without reviewing the
merits of that decision and interfering with
these normal review procedures?

	

How
would the Commission deal with PG & E's
own pending motion to reconsider the
Accounting Decision if the court enjoined
CPUC as requested? There are no answers .
PG & E has made no showing why such
jurisdictional collision and interference with
CPUC's ongoing regulatory functions would
be in the public interest.

F . CPUC is entitled to dismissal.

The First Amended Complaint, as noted
above, seeks a declaration as to the
applicability of the automatic stay and a
preliminary and permanent injunction .
Under sovereign immunity principles the
court cannot impose either form of relief
against the Commission, but the court can
determine whether the Commissioners
should be enjoined under the arte
Your doctrine, based on the court's
determinations whether section 362 applies
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or whether there is some other basis for an
injunction under section 105 . The court has
determined that section 362(b)(4) exempts
CPUC's rate-making function, as embodied
in the Accounting Decision, from section
362(a)(1) and (3) . In addition, PG & E has
not alleged any other actual or threatened
violation of federal law.

	

Therefore, since
PG & E is not entitled to any reliefunder the
First Amended Complaint, it should be
dismissed.

V. Conclusion

In light of the foregoing, PG & E's
Preliminary Injunction Application will be
denied, the Motion To Dismiss will be
granted and the Motion For Summary
Judgment will be denied as moot. Counsel
for CPUC should submit a form of order
consistent with this Memorandum Decision
and should comply with B.L.R. 9021-1 and
9022-1 .

263 B .R. 306, Util . L . Rep . P 14,359, 37
Bankr.Ct.Dec, 272, Banta. L. Rep . P 78,468
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