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REPORT AND ORDER
Procedural History
On June 10, 2003, Southwestern Bell Telephone Company, L.P., doing business as SBC Missouri, filed its proposed revised tariff sheet intended to increase by eight percent the rates for certain services contained in its Local Exchange Tariff, PSC Mo. No. 24.  The specific services in question are Line Status Verification and Busy Line Interrupt.  The Commission suspended the proposed sheet on its own motion on July 3, for 120 days, until November 7, 2003, to permit an opportunity to consider whether or not approval of the sheet would be in the public interest.

The Commission convened a prehearing conference on July 17.  At that time, the unopposed intervention applications of Sprint Missouri, Inc., Spectra Communica​tions Group, L.L.C., and CenturyTel of Missouri, L.L.C., were granted.  The latter two companies both do business as CenturyTel and have acted as a single entity throughout this proceeding.

On July 24, the Commission's Staff filed its Motion to Establish Procedural Schedule.  Also on July 24, several other parties, including Bell, CenturyTel, Sprint, and the Office of the Public Counsel, filed an alternative proposed procedural schedule.  The Commission adopted the procedural schedule proposed by Staff, but declined to further suspend the tariff.  The Commission noted that there are three scheduled Agenda dates between the close of the hearing, on Staff's proposed schedule, and the operation of law date on November 7.  Posthearing briefing is not necessary if oral arguments are permitted at the close of the hearing.
  Additionally, the Commission directed the parties to provide memoranda on the legal issues raised by this case prior to the hearing.

Pursuant to the procedural schedule, the parties filed prepared testimony and memoranda of law.  The parties also formulated a list of contested issues and filed position statements with respect to those issues.  The Commission convened an evidentiary hearing on October 27 and 28, 2003.  All of the parties were represented by counsel at the hearing.  The Commission heard testimony from four witnesses and received six exhibits.  Following the close of the evidence, the Commission heard oral argument from the parties.  Posthearing briefing was not permitted.

Discussion
As required by the procedural schedule, the parties jointly filed a list of issues to be determined by the Commission.  Each party also filed a statement of its position with respect to each issue.  In setting out the issues developed by the parties and the parties’ stated positions on those issues, the Commission seeks only to inform the reader of these items.  The parties’ framing of the issues may not accurately reflect the material issues under the applicable statutes and rules.

The issues formulated by the parties and their positions on each issue are as follows:

1.
Does the Commission have the authority to reject price changes for non-basic telecommunications services that do not exceed the maximum allowable prices under Section 392.245.11, RSMo 2000?

The Public Counsel asserted that the Commission does have such authority.  The other parties took the position that the Commission lacks such authority.

2.
If the Commission determines it has such authority, should the Commission approve or reject SBC Missouri's proposed price increases for Line Status Verification and Busy Line Interrupt?

The Public Counsel asserted that the Commission should reject the proposed price increases.  Staff took no position on this issue.  The remaining parties took the position that the Commission should approve the proposed price increases.  

Findings of Fact
The Missouri Public Service Commission, having considered all of the competent and substantial evidence upon the whole record, makes the following findings of fact.  The positions and arguments of all of the parties have been considered by the Commission in making this decision. Failure to specifically address a piece of evidence, position or argument of any party does not indicate that the Commission has failed to consider relevant evidence, but indicates rather that the omitted material was not dispositive of this decision.

The Parties:

Southwestern Bell Telephone Company, L.P., doing business as SBC Missouri, is a large incumbent local exchange carrier (ILEC) subject to regulation under the Missouri Price Cap Statute.
  Sprint Missouri, Inc., is also a large ILEC subject to regulation under the Missouri Price Cap Statute.  Spectra Communica​tions Group, L.L.C., and CenturyTel of Missouri, L.L.C., both of which do business as CenturyTel, are also large ILECs subject to regulation under the Missouri Price Cap Statute.  

The Proposed Price Increases:

Bell filed its proposed revised tariff sheet that is the subject of this proceeding on June 10, 2003.  The proposed revised sheet displayed an effective date of July 10, 2003.  The sheet will increase by eight percent the rates for certain non-basic services contained in Bell's Local Exchange Tariff, PSC Mo. No. 24.  The specific services in question are Line Status Verification (LSV) and Busy Line Interrupt (BLI).  Bell is proposing to raise the price for LSV by 12 cents, from $1.50 to $1.62.
  Bell is proposing to raise the rate for BLI by 18 cents, from $2.31 to $2.49.

Line Status Verification and Busy Line Interrupt:

LSV and BLI are non-basic telecommunications services.
  The proposed price increases do not exceed the eight percent annual maximum increase permitted by the Price Cap Statute.
  LSV is a service in which a customer, receiving a busy signal, requests a Bell operator to determine whether a conversation is taking place over the line in question.
  BLI is similar, but includes the interruption of the ongoing conversation by the operator to determine whether the called party is willing to receive a call from the calling party.
  These are services that might well be used in emergencies.
  

The current rates for these services became effective on July 10, 2002, exactly one year prior to the proposed effective date of the revised tariff sheet that is the subject of this proceeding.
  The rates for these services did not change between 1986 and 1999.
  Starting in 2000, Bell has raised these rates by approximately eight percent each year.
  The present proposed eight percent price increase would be the fourth successive such annual increase.
  Bell did not raise the rates for these services in 1999, although it could have done so.
  Bell bases such price increases upon an overall evaluation of the marketplace.
  Ultimately, it is an estimation of the price that customers are willing to pay for the service.
  LSV and BLI do not produce a large amount of revenue annually for Bell.

The Commission examined the state of competition in Bell's Missouri service area in another case.
  With respect to LSV and BLI, the Commission concluded:

The Commission finds that Southwestern Bell’s busy line verification and busy line verification interrupt services face effective competition and are hereby classified as competitive pursuant to Section 392.245.5 for business customers in only the Kansas City and St. Louis exchanges and for residential customers in only the St. Charles and Harvester exchanges.  It also follows that because Southwestern Bell’s business and residential services have not been shown to face effective competition in its other exchanges, that its busy line verification and busy line verification interrupt services do not face effective competition in its other exchanges either.

Public Counsel's witness, Barbara Meisenheimer, testified that "[g]iven the lack of competitive pressure which might otherwise moderate the price for line status verification and busy line interrupt, it is imperative at this time that the Commission have sufficient evidence that shows that the currently proposed increases of approximately 8%, consumers will pay only just and reasonable rates for these services."
  Meisenheimer suggested that the Commission should review cost data to determine whether the proposed increases are reasonable.
  Meisenheimer testified that, in her opinion, the Commission has discretion to make such an inquiry in cases like the present where competition does not exist to moderate prices and "economic data suggests that the prices may be out of line."
  However, Meisenheimer agreed that the proposed price increases were between incremental costs and stand-alone costs.

Bell's witness, Craig Unruh, testified that many customers do not pay the tariffed rates for LSV and BLI because of promotions, discounts and service packages or "bundles" offered by Bell.
  Although competition may not exist for LSV and BLI, Bell is subject to competitive pressure in general.  For example, competitive local exchange companies (CLECs) serve approximately 34 percent of the business access lines in Bell's Missouri service area.
  And, with respect to LSV and BLI, a Bell customer can dial "00" to access his or her interexchange carrier (IXC) operator and obtain those services from the IXC carrier rather than from Bell.

Prices, Costs and Revenues:

Prices for these LSV and BLI vary widely by carrier and by state.
  The highest Missouri rates for these services are $9.99 (LSV) and $19.98 (BLI);  the lowest are $0.45 (LSV) and $0.95 (BLI).
  Bell's proposed rates for these services are low in comparison to those charged by some Missouri IXC carriers:

	Missouri Rates for LSV and BLI (Dollars)


	Carrier
	LSV
	BLI
	LSV + BLI

	AT&T
	19.98
	9.99
	19.98

	CenturyTel Long Distance
	19.98
	9.99
	19.98

	Sprint Communications Co.
	6.50
	6.50
	13.00

	Bell Atlantic Communications
	2.75
	2.25
	5.00

	SBC Missouri
	2.49
	1.62
	4.11

	MCI WorldCom
	1.85
	1.20
	1.85


However, among CLECs, only one charges more than Bell for these services.
  Bell itself charges more for these services in some states.  For example, in Arkansas, Bell charges $6.00 (LSV) and $7.00 (BLI).
  However, there are also states in which Bell charges less, such as Nevada:  $0.50 (LSV) and $1.00 (BLI).
  In Missouri, Bell's rates for these services are the highest of any ILEC, and are almost double those of the next highest carrier.
  CenturyTel and Sprint, which are both large ILECs subject to price cap regulation, have rates for these services that are less than half the rates Bell is proposing.
  

Chris Thomas, an expert economist employed by the Commission's Staff, testified that increases in cost are the most relevant reasons for determining the reasonableness of a price increase.
  Economic theory states that, in the presence of competition, rates will be driven close to cost.
  In general, costs have been declining in the telecommunications industry.
  The Producer Price Index is a proxy model suggestive of how Bell's cost structures may have changed:

	Changes in Costs


	Index
	Last 2 Years
	Annual Average
	Data

	PPI-Telephone

	-2.98 %
	-1.68 %
	8 years

	PPI-Local Service

	0.65 %
	0.50 %
	8 years

	PPI-Private Lines

	0.43 %
	0.15 %
	8 years

	PPI-Other Telephone

	0.24 %
	0.23 %
	8 years


Another way to judge the possible cost increases that Bell may have experienced is to review changes in labor costs.
  LSV and BLI are operator services and are both heavily labor dependent.
  Changes in labor costs must be considered together with changes in productivity, that is, the output of a particular unit of labor.
  Thomas testified that "[t]he net effect of simultaneously rising labor costs and productivity growth has actually decreased employment costs during the last two years."
  On the other hand, Public Counsel's witness Meisenheimer testified that Bell has probably experienced annual increases in labor costs of about five percent, net of productivity gains.
  

	Changes in Labor Costs


	Index
	Last 2 Years
	Annual Average
	Data

	ECI

	3.97 %
	4.82 %
	10 years

	BLS NFB

	4.20 %
	2.68 %
	10 Years

	ECI-NFB

	-0.23 %
	2.14 %
	--


Information from the U.S. Bureau of Labor Statistics shows that operator labor rates increased by about five percent annually between 1999 and 2001, the latest information available.

Another reason why Bell might seek to raise its prices is because of an increased cost of capital.
  The cost of capital refers to the return expected by investors;  the return actually produced by a company must be in line with investor expectations so that the company can continue to attract the capital it needs.
  Thomas testified that Bell's cost of capital, based on Bell's own proposals in recent Commission cases, has apparently increased at an average annual rate of 2.81 percent over the past five years.

A service should be priced so that the revenues realized from the service cover the cost of providing it.
  Bell's long‑run incremental costs (LRIC) for providing LSV and BLI are designated Highly Confidential.
  The prices Bell is proposing are greater than its LRIC costs.
  Bell reports decreasing demand for both LSV and BLI.
  Decreasing demand necessarily means decreasing revenue.

Rate-of-Return Regulation:

Thomas testified that, in determining whether or not the proposed price increases at issue in this case are just and reasonable, the Commission might want to consider the proposed increases in the context of "the impact that legacy rate setting, and price cap regulation have had on SBC's bottom line."
  By "legacy rate setting," Thomas explained that he meant the rate‑of‑return regulation of Bell's rates prior to the implementation of price cap regulation.
  

Rate‑of‑return regulation is a two‑step process.
  In the first step, the "revenue requirement" is determined, that is, the annual amount of revenue necessary to cover the utility's prudent operating expenses, the depreciation of its plant, and to provide a reasonable return on the value of its plant in service.
  This is done by reviewing the company's historical operating costs over a selected test year.
  The second step is to design rates that will, given the expected level of demand, generate the necessary level of annual revenue.
  The goal is to equitably balance the interests of the utility's investors and its customers.

Under rate‑of‑return regulation, Bell's rates were set as described in Case No. 18,309, issued on May 27, 1977.
  Bell's services were classed in three categories.
  Competitive services were classed in Category 1.
  These services were priced to generate the largest practical contribution to joint and common costs.
  Non‑basic and discretionary services were classed in Category 3.
  These services were priced based upon LRIC, adjusted upwards for social and economic factors.
  Basic services were classed as Category 2.
  Basic services were priced residually, taking into account the contribution from competitive and discretionary services, in order to keep rates for basic services as low as possible.
  Within Category 2, business services were priced at a level two or three times higher than residential services.
  The effect, according to Thomas, was "removing the relationship between rates and their cost."
  It is not clear which category LSV and BLI should be assigned to.

Under rate‑of‑return regulation, some of Bell's services were set "well above their cost" while others were priced below cost in order to promote the goal of universal service.
  Prices set in this manner became the initial maximum allowable prices when Bell became subject to regulation under the Price Cap Statute.
  No rebalancing or other adjustments of rates to costs were permitted when price cap regulation was imposed on Bell.
  Consequently, the pricing principles of Case No. 18,309 continue to affect Bell's rates today.

Price Cap Regulation:

Price cap regulation is an alternative form of regulation.
  It is a transitional stage between traditional rate‑of‑return regulation and competition.
  Several different schemes of price cap regulation exist.
  Meisenheimer testified that the goal of price cap regulation is the same as that of rate-of-return regulation, "to produce prices that are aligned with the costs of an efficient producer in an effectively competitive market."
  Meisenheimer further testified that both forms of regulation include an incentive for efficiency gains, namely, the producer's temporary retention of the increased profits thereby realized.
  Staff witness Bill Peters agreed that the principle underlying price cap regulation is to encourage investment and innovation by the utility by allowing it to retain more of its revenues as profits.
  Meisenheimer testified that another purpose of price cap regulation is to give ILECs the flexibility to match the price decreases of competitors.

Bell's rates, set by the Commission under rate-of-return regulation, became the starting point for its prices under price cap regulation.
  Consequently, the regime of some services priced well above cost and others priced well below cost, characteristic of rates set under rate‑of‑return regulation, has persisted.  The effect of services priced below cost is to discourage competition.
  Additionally, the lack of relationship between prices and costs makes it difficult to determine whether or not a proposed price increase, such as the present one, is reasonable.
   Craig Unruh, testifying for Bell, stated that "[t]he 8% price increase component for non‑basic, or optional, services is a reasonable trade‑off when viewed in the context of the more stringent pricing control over basic local services and exchange access service."
  Unruh further testified that Bell has not sought an eight rate percent increase for every non‑basic service each year, despite its belief that it could do so.
  In 2003, for example, Bell increased rates for only four percent of eligible services.
  

Bell became subject to price cap regulation through a Commission decision in Case No. TO‑97‑397, issued on September 16, 1997.
  Under the Price Cap Statute, rates for basic and exchange access services are tied to an objective measure of economic activity.
  For Bell, this measure is the Consumer Price Index, Telephone Services (CPI‑TS).
  Once Bell became Price Cap regulated, its basic and exchange access rates were initially frozen until December 2000.
  In that month, the rates decreased by 0.92 percent.
  In December 2001, they decreased by 0.75 percent.
  In December 2002, they decreased by 0.90 percent.
  Overall, these rates have declined by 0.77 percent from their December 31, 1996, level.
  They are now lower than they were in 1984.

Bell's basic local and exchange access rates have decreased over the past several years even though the local service component of the Consumer Price Index (CPI‑LS) has risen.
  Faced with declining revenues from basic local and exchange access services, Bell's only option for producing additional revenues is to raise rates for non‑basic services.
  

General Economic Conditions:

There are many different indices that can be used to measure changes in economic activity.  Perhaps the best known, and one specifically referenced by the Missouri Price Cap Statute, is the Consumer Price Index (CPI).
  The CPI is a measure of the change in price, over time, paid by urban consumers for a "market basket" of goods and services.
  The CPI‑TS, to which Bell's local and exchange access services are tied, measures the price change for telephone services.
  Another economic index specifically referred to in the Missouri Price Cap Statute is the Gross Domestic Product Price Index (GDP-PI).
  This measure is an index of the market value of goods and services produced by labor and property in the United States.
  

	Changes in Economic Indices


	Index
	Last 2 Years
	Annual Average
	Data

	CPI

	1.73 %
	2.74 %
	10 years

	CPI-TS

	-0.72 %
	-0.34 %
	6 years

	CPI-LS

	4.17 %
	2.73 %
	10 years

	GDP-PI

	1.76 %
	1.77 %
	10 years


Chris Thomas, Staff's expert witness, testified that the CPI‑TS has fallen over the past several years because competition has caused wireless rates to fall and the reduction of interstate exchange access rates has caused long distance rates to fall.
  

Barbara Meisenheimer is an expert economist employed by the Office of the Public Counsel.
  Meisenheimer testified that "[j]ust and reasonable rates have a rational basis founded on economic considerations that include the cost of the service."
  The linking of rates and costs results in payments that are sufficient to induce production at efficient levels and by efficient methods.
  Telecommunications markets historically have exhibited significant barriers to competition, leaving consumers subject to the exercise of market power by only a few, or even a single, producer.
  However, the disconnect of rates and costs under price cap regulation means that whether or not a particular non‑basic service is priced above cost is meaningless from an overall cost‑recovery perspective.
  

Bell's witness, Unruh, testified that it is not appropriate to focus simply on the eight percent annual price-cap increase permitted for non‑basic services.
  Unruh testified that the eight percent increase must be understood in the context of the Price Cap Statute as a whole.
  Unruh testified that the legislature created "integrated components" intended to "create the proper incentives to increase efficiency for the ultimate benefit of consumers."
  Unruh testified, "The legislature . . . established the framework the Commission is to follow as it regulates the ILECs who face increased competition due to the market opening measures of SB 507 and the federal Telecommunications Act of 1996."
 

Reviewing Proposed Price Increases for Reasonableness:

Staff's witness Bill Peters testified that "[d]emonstrating the reasonableness of rates can be difficult."
  Peters listed the factors we considered significant as rate comparisons with other companies, the cost of providing the services, the revenues received from the services, the demand for the services, the competitiveness of the services, and the critical nature of the services.
 

Chris Thomas, an expert economist on the Commission's Staff, testified that it is not clear whether, in determining whether Bell's proposed price increases are reasonable, the Commission should look at each service in isolation or in the context of all of Bell's services, its profitability, and its costs.
  Thomas testified that the latter determination requires consideration of all relevant factors.
  These factors include the cost of providing the service, the rates charged for the service by other carriers in the marketplace, the contribution made by revenues realized from the service to the carrier's overhead, and the reasonableness of that contribution.
  Thomas testified that the Commission may also need to consider Bell's profitability.
  Thomas agreed that such an investigation would be very similar to traditional rate‑of‑return regulation.
  Thomas also agreed that Bell would likely not earn a "normal profit" overall if its rates for basic services were capped at less than cost while its non‑basic services were priced at cost plus a "normal profit."
  Staff witness Peters testified that the present record is insufficient if the Commission must perform an analysis equivalent to a traditional rate‑of‑return proceeding.
  Peters offered the opinion that only a full-blown rate‑of‑return proceeding would be "fair" to the company.
  

However, if the Commission can consider each service in isolation, then both Thomas and Peters believe that the present record contains the necessary information for the Commission to make a determination.
  With respect to how the Commission should review the proposed price increase to determine whether it is reasonable, Thomas testified that
 

from a economist's perspective like you asked the question, I think that you'd look at the overall general sense of inflation in the economy and say 8 percent seems to be a very generous increase, given the overall inflation we've seen in the economy, and considering the fact that these specific rates are already making a contribution to overhead in the firm, which I think is SBC's largest concern.  Because you don't have any idea how their revenue streams are decreasing, and I don't think it's your responsibility; it becomes their responsibility.  

The services in question are already priced well above their cost and are not subject to any price moderation from competition.
  Thomas testified that the proposed eight percent increase exceeds the current inflation rate.
  It exceeds the Consumer Price Index, the Gross Domestic Product Price Index, the various cost of labor indices presented by Thomas, and Bell's estimated cost of capital.
  Thomas testified that he considered the proposed eight percent increase to be excessive.
  

Public Counsel's witness, Barbara Meisenheimer, testified that there is no "one size fits all" yardstick for the Commission to use in determining whether a proposed price increase by a price‑cap-regulated carrier is just and reasonable.
  Where competition exists, a comparison to the prices charged by competitors would be a useful analysis.
  Where competition does not exist, as in the present case, proposed price increases should be measured against the cost of providing the service.
  In Meisenheimer's view, prices should approximate costs.
  Other factors to consider are demand and the critical nature of the service at issue.
  The Commission need not conduct a full-blown rate case in order to make this determination.
  Based on the record in this case, Meisenheimer's opinion is that the proposed price increases "may be in excess of what's just and reasonable."
  

Conclusions of Law

The Missouri Public Service Commission has reached the following conclusions of law.

Jurisdiction:

Bell is a telecommunications company and a public utility.
  The Commission thus has jurisdiction over Bell's services, activities, and rates.
  

The Price Cap Statute:

Bell is a large ILEC
 that is subject to regulation under the Price Cap Statute.
  Price cap regulation of a large ILEC is mandatory whenever the Commission determines that an "alternative local exchange telecommunications company"
 is both certified to provide basic local services within the ILEC's service area and is actually providing such services.
  Once an ILEC such as Bell becomes subject to regulation under the Price Cap Statute, such regulation continues until either competitive classification is achieved
 or the ILEC seeks the re‑imposition of traditional rate-of-return regulation.
  The statute does not provide for any re‑balancing or other rate adjustment process upon the imposition of price cap regulation.
  

The Price Cap Statute permits an eligible ILEC to increase its rates up to a specified level, or to decrease its rates, without undergoing a traditional rate case.  The level up to which rates may be increased is the "maximum allowable price" or price cap.  The statute actually establishes two such caps, one for basic local and exchange access services
 and the other for non‑basic services.
  The former is tied to one of two specified measures of economic activity, either the Consumer Price Index-Telephone Services (CPI‑TS) or the Gross Domestic Product Price Index (GDP‑PI).  In Bell's case, the cap on basic local and exchange access rates is tied to the CPI‑TS.
  While rate increases are permissive up to the cap, rate decreases are mandatory if the CPI‑TS declines below prices.
  Accordingly, Bell's basic local and exchange access rates have decreased by 0.77 percent since December, 1996, until they are now lower than they were in 1984.

The services at issue in this case, LSV and BLI, are non‑basic telecommunications services.
  Consequently, they are subject to the second of the Price Cap Statute's capping mechanisms:

[T]he maximum allowable prices for nonbasic telecommunications services of an incumbent local exchange telecommunications company may be annually increased by up to eight percent for each of the following twelve-month periods upon providing notice to the commission and filing tariffs establishing the rates for such services in such exchanges at such maximum allowable prices.  *  *  *  An incumbent local exchange telecommunications company may change the rates for its services, consistent with the provisions of section 392.200, but not to exceed the maximum allowable prices, by filing tariffs which shall be approved by the commission within thirty days, provided that any such rate is not in excess of the maximum allowable price established for such service under this section.
  

The Price Cap Statute provides that price changes for both basic local and exchange access services under Section 392.245.4 and for non‑basic services under Section 392.245.11 must be submitted to the Commission for approval in the form of a tariff.
  The statute requires the Commission to approve any such proposed tariff so long as the prices in question are (1) "consistent with the provisions of section 392.200" and (2) "not in excess of the maximum allowable price established for such service under this section."
  The present dispute concerns this language in Section 392.245.11.

Just and Reasonable Rates Under the Price Cap Statute:

The parties ask in their first issue, "Does the Commission have the authority to reject price changes for non-basic telecommunications services that do not exceed the maximum allowable prices under Section 392.245.11 RSMo. 2000?"  As noted above, only the Public Counsel believes that the Commission has such authority.  All of the other parties, including the Commission's Staff, argue that the Commission lacks such authority.

The Price Cap Statute, in identical words at both Section 392.245.4 and Section 392.245.11, plainly sets out two conditions for tariff approval.   Both of them must be met.  The tariff must be "consistent" with the provisions of Section 392.200.  The tariff must also contain prices that do not exceed the "maximum allowable price."  If either condition is not met, the statute requires that the Commission reject the tariff.
  

What does the phrase "consistent with the provisions of Section 392.200" mean?  That lengthy section provides:

1.
Every telecommunications company shall furnish and provide with respect to its business such instrumentalities and facilities as shall be adequate and in all respects just and reasonable.  All charges made and demanded by any telecommunications company for any service rendered or to be rendered in connection therewith shall be just and reasonable and not more than allowed by law or by order or decision of the commission.  Every unjust or unreasonable charge made or demanded for any such service or in connection therewith or in excess of that allowed by law or by order or decision of the commission is prohibited and declared to be unlawful.

2.
No telecommunications company shall directly or indirectly or by any special rate, rebate, drawback or other device or method charge, demand, collect or receive from any person or corporation a greater or less compensation for any service rendered or to be rendered with respect to telecommunications or in connection therewith, except as authorized in this chapter, than it charges, demands, collects or receives from any other person or corporation for doing a like and contemporaneous service with respect to telecommunications under the same or substantially the same circumstances and conditions.  Promotional programs for telecommunications services may be offered by telecommunications companies for periods of time so long as the offer is otherwise consistent with the provisions of this chapter and approved by the commission.  Neither this subsection nor subsection 3 of this section shall be construed to prohibit an economy rate telephone service offering.  This section and section 392.220 to the contrary notwithstanding, the commission is authorized to approve tariffs filed by local exchange telecommunications companies which elect to provide reduced charges for residential telecommunications connection services pursuant to the lifeline connection assistance plan as promulgated by the federal communications commission.  Eligible subscribers for such connection services shall be those as defined by participating local exchange telecommunications company tariffs.

3.
No telecommunications company shall make or give any undue or unreasonable preference or advantage to any person, corporation or locality, or subject any particular person, corporation or locality to any undue or unreasonable prejudice or disadvantage in any respect whatsoever except that telecommunications messages may be classified into such classes as are just and reasonable, and different rates may be charged for the different classes of messages.

4.
(1)
No telecommunications company may define a telecom​munications service as a different telecommunications service based on the geographic area or other market segmentation within which such telecommunications service is offered or provided, unless the telecommunications company makes application and files a tariff or tariffs which propose relief from this subsection.  Any such tariff shall be subject to the provisions of sections 392.220 and 392.230 and in any hearing thereon the burden shall be on the telecommunications company to show, by clear and convincing evidence, that the definition of such service based on the geographic area or other market within which such service is offered is reasonably necessary to promote the public interest and the purposes and policies of this chapter.


(2)
It is the intent of this act to bring the benefits of competition to all customers and to ensure that incumbent and alternative local exchange telecommunications companies have the opportunity to price and market telecommunications services to all prospective customers in any geographic area in which they compete.  To promote the goals of the federal Telecommunications Act of 1996, for an incumbent local exchange telecommunications company in any exchange where an alternative local exchange telecommunications company has been certified and is providing basic local telecommunications services or switched exchange access services, or for an alternative local exchange telecommunications company, the commission shall review and approve or reject, within forty-five days of filing, tariffs for proposed different services as follows:



(a)
For services proposed on an exchange-wide basis, it shall be presumed that a tariff which defines and establishes prices for a local exchange telecommunications service or exchange access service as a different telecommunications service in the geographic area, no smaller than an exchange, within which such local exchange telecommunications service or exchange access service is offered is reasonably necessary to promote the public interest and the purposes and policies of this chapter;



(b)
For services proposed in a geographic area smaller than an exchange or other market segmentation within which or to whom such telecommunications service is proposed to be offered, a local exchange telecommunications company may petition the commission to define and establish a local exchange telecommunications service or exchange access service as a different local exchange telecom​munications service or exchange access service.  The commission shall approve such a proposal if it finds, based upon clear and convincing evidence, that such service in a smaller geographic area or such other market segmentation is in the public interest and is reasonably necessary to promote competition and the purposes of this chapter.  Upon approval of such a smaller geographic area or such other market segmentation for a different service for one local exchange telecommunications company, all other local exchange telecommunications companies certified to provide service in that exchange may file a tariff to use such smaller geographic area or such other market segmentation to provide that service;



(c)
For proposed different services described in paragraphs (a) and (b) of this subdivision, the local exchange telecommunications company which files a tariff to provide such service shall provide the service to all similarly situated customers, upon request in accordance with that company's approved tariff, in the exchange or geographic area smaller than an exchange or such other market segmentation for which the tariff was filed, and no price proposed for such service by an incumbent local exchange telecommunications company, other than for a competitive service, shall be lower than its long run incremental cost, as defined in section 386.020, RSMo.


(3)
The commission, on its own motion or upon motion of the public counsel, may by order, after notice and hearing, define a telecommunications service offered or provided by a telecom​munications company as a different telecommunications service dependent upon the geographic area or other market within which such telecommunications service is offered or provided and apply different service classifications to such service only upon a finding, based on clear and convincing evidence, that such different treatment is reasonably necessary to promote the public interest and the purposes and policies of this chapter.

5.
No telecommunications company may charge a different price per minute or other unit of measure for the same, substitutable, or equivalent interexchange telecommunications service provided over the same or equivalent distance between two points without filing a tariff for the offer or provision of such service pursuant to sections 392.220 and 392.230.  In any proceeding under sec​tions 392.220 and 392.230 wherein a telecommunications company seeks to charge a different price per minute or other unit of measure for the same, substitutable, or equivalent interexchange service, the burden shall be on the subject telecommunications company to show that such charges are in the public interest and consistent with the provisions and purposes of this chapter.  The commission may modify or prohibit such charges if the subject telecommunications company fails to show that such charges are in the public interest and consistent with the provisions and purposes of this chapter.  This subsection shall not apply to reasonable price discounts based on the volume of service provided, so long as such discounts are nondiscriminatory and offered under the same rates, terms, and conditions throughout a telecommunications company's certificated or service area.

6.
Every telecommunications company operating in this state shall receive, transmit and deliver, without discrimination or delay, the conversations and messages of every other telecommunications company with whose facilities a connection may have been made.

7.
The commission shall have power to provide the limits within which telecommunications messages shall be delivered without extra charge.

8.
Customer specific pricing is authorized for dedicated, nonswitched, private line and special access services and for central office-based switching systems which substitute for customer premise, private branch exchange (PBX) services, provided such customer specific pricing shall be equally available to incumbent and alternative local exchange telecommunications companies.

9.
This act shall not be construed to prohibit the commission, upon determining that it is in the public interest, from altering local exchange boundaries, provided that the incumbent local exchange telecommunications company or companies serving each exchange for which the boundaries are altered provide notice to the commission that the companies approves the alteration of exchange boundaries.

In understanding and implementing the Price Cap Statute, the Commission seeks to determine the intent of the legislature and to give effect to that intent.
  "Legislative intent is derived from the statute's words 'used in their plain and ordinary meaning.'"
  The plain language of the Price Cap Statute at Sections 392.245.4 and 392.245.11 requires that the Commission, before approving a tariff submitted under either of those sections, determine whether or not the proposed tariff is "consistent with the provisions of section 392.200[.]"  A tariff that is consistent with Section 392.200 must be approved if it contains prices that do not exceed the maximum allowable price.
  It follows that a tariff that is not consistent with Section 392.200 cannot be approved, even if it contains prices that do not exceed the maximum allowable price.  The Price Cap Statute only authorizes the Commission to approve tariffs that meet both of the conditions specifically expressed in the statute.

Section 392.200.1 requires, among other things, that "[a]ll charges made and demanded by any telecommunications company for any service rendered or to be rendered in connection therewith shall be just and reasonable and not more than allowed by law or by order or decision of the commission."  Several of the parties argue that this language, although contained in Section 392.200, nonetheless does not apply to tariffs submitted by price‑cap-regulated carriers.  They contend that the language of Section 392.245.1 requires this conclusion.  That provision states:

The commission shall have the authority to ensure that rates, charges, tolls and rentals for telecommunications services are just, reasonable and lawful by employing price cap regulation.  As used in this chapter, "price cap regulation" shall mean establishment of maximum allowable prices for telecommunications services offered by an incumbent local exchange telecommunications company, which maximum allowable prices shall not be subject to increase except as otherwise provided in this section.

However, the argument that the cited language in Section 392.200.1 does not apply to price‑cap-regulated carriers is contrary to the plain language of the Price Cap Statute itself.  As noted, it specifies without reservation or exception that tariffs must be "consistent with the provisions of section 392.200[.]"
  At Section 392.245.7, the legislature provided a list of the provisions in Chapter 392 that do not apply to price‑cap-regulated carriers.  That list does not include Section 392.200.1.

The plain language of Section 392.245.1 also does not support the argument that the cited language in Section 392.200.1 does not apply to price‑cap-regulated carriers.  Several parties contend that the first sentence of Section 392.245.1 constitutes a declaration that prices set under the Price Cap Statute are just and reasonable as a matter of law.  However, that is not what the sentence in question actually says.  Instead, the sentence plainly confers authority on the Commission to employ "price cap regulation" in order to "ensure that rates, charges, tolls and rentals for telecommunications services are just, reasonable and lawful[.]"
  "Just, reasonable and lawful" rates are thus identified by the legislature as the intended goal of the Commission's authorized activities under the Price Cap Statute.  That authorized activity includes, as discussed above, Commission review of proposed tariffs to determine consistency with the provisions of Section 392.200.  Thus, the Price Cap Statute does not forbid the Commission from reviewing proposed tariffs to ensure that rates are just and reasonable;  in fact, it requires such review.

Commission Review for Consistency with Section 392.200:

The parties ask in their second issue, "If the Commission determines it has such authority, should the Commission approve or reject SBC Missouri's proposed price increases for Line Status Verification and Busy Line Interrupt?”  Only the Public Counsel believes that the Commission has authority to review the prices in question to determine whether they are just and reasonable.  Public Counsel further believes that the prices in question are not just and reasonable and should be rejected.  All of the other parties, including the Commission's Staff, argue that the Commission lacks the authority to either review or reject the prices and so must approve the tariffs.  

As discussed above, the Price Cap Statute requires that the Commission review tariffs submitted by price‑cap-regulated carriers to ensure that prices are just and reasonable.  How shall the Commission conduct such a review?  Certainly not by conducting a traditional rate case or anything like a traditional rate case.  This conclusion is inescapable in view of the language of Section 392.245.7, which provides that "[a] company regulated under this section shall not be subject to regulation under subsection 1 of sec​tion 392.240."  That section, in turn, provides for traditional cost-of-service ratemaking:

Whenever the commission shall be of the opinion, after a hearing had upon its own motion or upon a complaint, that the rates, charges, tolls or rentals demanded, exacted, charged or collected by any telecommunications company for the transmission of messages or communications, or for the rental or use of any telecommunications facilities or that the rules, regulations or practices of any telecom​munications company affecting such rates, charges, rentals or service are unjust, unreasonable, unjustly discriminatory or unduly preferential or in any wise in violation of law, or that the maximum rates, charges or rentals chargeable by any such telecommunications company are insufficient to yield reasonable compensation for the service rendered, the commission shall with due regard, among other things, to a reasonable average return upon the value of the property actually used in the public service and of the necessity of making reservation out of income for surplus and contingencies, determine the just and reasonable rates, charges and rentals to be thereafter observed and in force as the maximum to be charged, demanded, exacted or collected for the performance or rendering of the service specified and shall fix the same by order to be served upon all telecommunications companies by which such rates, charges and rentals are thereafter to be observed, and thereafter no increase in any rate, charge or rental so fixed shall be made without the consent of the commission.

The legislature has thus expressly provided that price‑cap-regulated carriers are not subject to traditional cost‑of‑service ratemaking.  Consequently, the Commission's review of a tariff proposed by such a carrier may not take the form of a traditional rate case.  This conclusion is further supported by the existence of Section 392.246, under which a price‑cap-regulated carrier can choose to petition for a return to traditional ratemaking.
  

By excluding traditional cost-based ratemaking, the Price Cap Statute has dissociated rates from costs.
  Instead, as this Commission has stated previously, "the premise of price cap regulation is that the focal point should be on the reasonableness of a company's prices for its services, generally in relationship to some economic indicator, but without relationship to a company's earnings."
  The plain language of the Price Cap Statute supports the conclusion that the Commission's review is directed at the reasonableness of the proposed prices rather than at the relationship of revenues and costs.  Section 392.245.11 provides that "the maximum allowable prices for nonbasic telecommunications services of an incumbent local exchange telecommunications company may be annually increased by up to eight percent for each of the following twelve-month periods upon providing notice to the commission and filing tariffs establishing the rates for such services in such exchanges at such maximum allowable prices."  Thus, an annual price increase in excess of eight percent is prohibited, regardless of the magnitude of any increase in the carrier's costs.  An increase of eight percent or less is permitted if the Commission concludes that the proposed increase is just and reasonable.  Thus, the Price Cap Statute essentially creates presumptions.  It creates a conclusive presumption that an increase of more than eight percent is not just and reasonable.  It creates a rebuttable presumption that an increase of eight percent or less is just and reasonable.

What yardstick should the Commission use in determining whether a proposed price increase of eight percent or less is just and reasonable?  Section 392.245.4 ties rates to one of two objective economic indicators, the CPI‑TS and the GDP‑PI.  Although Section 392.245.11 does not specifically refer to either the CPI‑TS or the GDP‑PI, it is reasonable to look to Section 392.245.4 for guidance in the implementation of Sec​tion 392.245.11.  In the first instance, then, the Commission should look to either the CPI‑TS or the GDP‑PI, depending on which measure the subject carrier's basic rates are tied to.  However, the Commission may consider whatever competent and substantial evidence the parties may adduce as to the reasonableness of the proposed prices.

Bell's basic local and exchange access rates are tied to the CPI‑TS.
  The record shows that the CPI‑TS has declined by an average of 0.34 percent over the past six years, and declined by a steeper average of 0.72 percent over the past two years.
  The record further shows that Bell's basic local and exchange access rates, which are tied to the CPI‑TS, have declined by 0.77 percent from their December 31, 1996, level and are now lower than they were in 1984.
  Using the CPI‑TS as its measure, the Commission can only conclude that the proposed eight percent increase is not just and reasonable.

The record contains other, similar economic measures that the Commission can use as yardsticks.  The record shows that the CPI‑LS increased by an annual average of 2.73 percent over the past ten years, and more steeply by an annual average of 4.17 percent over the last two years.
  The GDP-PI increased by an annual average of 1.77 percent over the past ten years.
  An eight percent increase greatly exceeds the increase observed in either of these measures.  By these measures, too, the Commission must conclude that the proposed eight percent increase is not just and reasonable.

The record contains other pertinent evidence as well.  In another proceeding, the Commission found that LSV and BLI are each subject to effective competition in only two of Bell's exchanges.
  Consequently, there is no reason to expect that competitive pressure will moderate Bell's price increases and that a lesser degree of regulation is justified.
  The record shows that both services are priced above their incremental costs.
  Prior to the imposition of price cap regulation, the record shows that services such as these would have been priced above cost in order to produce as much revenue as possible, moderated by social concerns.
  With respect to costs, the Producer Price Index-Local Service, as a proxy for Bell's cost experience, rose by an annual average of 0.50 percent over the past eight years, with a steeper average annual increase of 0.65 percent for the past two years.
  Both LSV and BLI are very labor dependent.
  Consequently, these services are particularly sensitive to labor cost fluctuations.  The record shows that Bell has probably experienced annual increases in its labor costs, net of productivity gains, of about 5.0 percent.
  Staff witness Thomas, an expert economist, offered his opinion that the proposed price increases are excessive.
  This evidence also suggests that the magnitude of the proposed price increases is excessive and the Commission so finds.

Conclusion:

Based on the consideration of the proposed sheet, the filings and arguments of the parties, and the evidence adduced at the hearing, the Commission concludes that it is authorized and required to determine whether or not the prices contained in a tariff filed under Section 392.245.11 are just and reasonable.  In the present case and on the present record, the Commission concludes that the proposed eight percent price increases for LSV and BLI are not just and reasonable.  Consequently, the Price Cap Statute requires the Commission to reject the proposed sheet.

IT IS THEREFORE ORDERED:
1. That the proposed revised tariff sheet filed by Southwestern Bell Telephone Company, doing business as SBC Missouri, on June 10, 2003, and assigned tariff tracking number JI‑2003‑2141, is hereby rejected.  The specific sheet rejected is:

                                  P.S.C. Mo. No. 24                                  

7th Revised Sheet 5.10, Replacing 6th Revised Sheet 5.10

2. That this Report and Order shall become effective on November 17, 2003.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Gaw, Ch., and Simmons, C., concur, with

separate concurring opinion(s) to follow;

Clayton, C., concurs;

Murray and Forbis, CC., dissent, with separate 

dissenting opinions attached;

all certify compliance with the provisions of

Section 536.080, RSMo.

Dated at Jefferson City, Missouri,

on this 6th day of November, 2003.
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