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REPORT AND ORDER
Syllabus

On remand from the Circuit Court of Cole County to make more definite findings of fact, the Commission determines that Missouri‑American Water Company’s request for an Accounting Authority Order permitting deferral of expenditures made to upgrade security following the events of September 11, 2001, should be granted.

Procedural History
On December 10, 2001, Missouri‑American Water Company, St. Louis County Water Company and Jefferson City Water Works Company, the latter two doing business as Missouri‑American Water Company,
 filed their joint application for an Accounting Authority Order relating to security costs.
  These costs were incurred, the joint application stated, as a direct result of the unexpected and extraordinary events of September 11, 2001.  The applicants sought an AAO so that they might recover some part of these costs in a later rate case.  The applicants also initially sought expedited treatment so that the order, if granted, would apply to costs incurred during calendar year 2001.
  

On December 12, the Office of the Public Counsel filed its response opposing the joint application for an AAO and also opposing the request for expedited treatment.  Public Counsel stated that the joint applicants had not alleged facts such as would support an AAO.  Public Counsel further stated that expedited treatment was unwarranted because it would obstruct Public Counsel’s ability to adequately investigate joint applicants’ need for an AAO.

At a prehearing conference on December 17, the City of Joplin appeared by counsel and moved to intervene; no parties objected and the presiding officer granted the motion.
  A group of industrial customers of Missouri‑American located in St. Joseph, Missouri, AG Processing, Nestle USA, doing business as Friskies Petcare, and Wire Rope Corporation of America, Inc., also appeared by counsel and moved to intervene.  Again, no parties objected and the presiding officer granted the motion.
  By its order of December 12, the Commission also adopted its standard protective order for this case.

On December 26, the City of Riverside, Missouri, filed its application to Intervene.  On January 18, 2002, the Commission issued its Order Granting Intervention and Adopting Procedural Schedule, granting Riverside’s application to intervene.  The Commission also imposed a procedural schedule on the parties, adopted its standard conditions and shortened the interval set by rule for responses to data requests.

On February 28, Local 335 of the Utility Workers of America, AFL‑CIO, applied to intervene, stating that it is a labor organization that represents some 300 employees of Missouri‑American in two bargaining units.  On April 16, the Commission granted Local 335’s application to intervene over the objection of Missouri-American.  On May 17, Local 335 requested leave to withdraw as a party;  this request was granted on June 27.

On March 12, 2002, the Commission denied a motion to dismiss filed by Public Counsel, modified the protective order to permit security-related information to be designated Highly Confidential, and granted a motion to compel filed by Public Counsel.

Pursuant to the procedural schedule, the parties filed direct, rebuttal and surrebuttal testimony, as well as an agreed list of issues, and statements of their positions on each of the issues.  The Commission convened an evidentiary hearing on June 27 and 28, 2002.  All of the parties were represented at the hearing.  The Commission heard testimony from five witnesses and received 15 exhibits.

On July 2, 2002, the Commission issued a briefing schedule as agreed by the parties at the close of the hearing on June 28.  This schedule called for the filing of a Late‑Filed Exhibit, No. 13, requested by the Commission on July 12; the filing of any objections to that exhibit by July 26; the filing of simultaneous initial briefs on August 15 and the filing of simultaneous reply briefs on August 30.

Late‑Filed Exhibit 13 (Highly Confidential) was filed on July 18.  No party objected to it and the Commission will receive it into the record of this proceeding.

On August 15, the City of Riverside filed its Agreed Motion to Modify the Briefing Schedule.  This pleading explained that the parties had agreed to extend the briefing dates to August 20 and September 4, respectively.  Accordingly, all parties filed their initial briefs on August 20 and their reply briefs on September 4.

The Commission issued its Report and Order on December 20, 2002.  Certain parties, including AG Processing, Friskies Petcare, Wire Rope, and the City of Riverside, filed timely applications for rehearing.  The Commission denied these on January 23, 2003.  Thereafter, AG Processing sought judicial review.  On February 19, 2004, the Circuit Court of Cole County remanded the case to the Commission "for the agency to complete its work by providing a Report and Order that contains findings of fact and conclusions of law which comply with the Commission's obligations under Sections 386.420 and 536.090."  There​fore, in compliance with the order of the Circuit Court of Cole County, Missouri, the Commission issues this Report and Order on Remand.  

Discussion

The parties jointly submitted a list of issues for determination by the Commission.  Each party also submitted a statement of its position on each issue.  In setting out the issues developed by the parties and the parties’ stated positions on those issues, the Commission seeks only to inform the reader of these items.  The parties’ framing of the issues may not accurately reflect the material issues under the applicable statutes and rules.

The issues formulated by the parties are only intelligible in the light of Staff’s proposal, presented in the Rebuttal Testimony of Janis E. Fischer, that the Commission adopt in this case four criteria by which to determine whether or not an AAO should be granted, both for purposes of this case and for general application.  The four criteria proposed by Staff are as follows:

1.
The costs in question must equal or exceed five percent of net income, calculated over the next preceding 12 months and excluding the costs sought to be deferred.  

2.
Current rates must be inadequate to cover the event.  

3.
The costs in question must result from either an extraordinary capital addition or an extraordinary event beyond the control of management.  

4.
There must be satisfactory reasons why the utility cannot file a rate case to recover the costs in question.  Alternatively, the utility must file a rate case within 90 days of the granting of the AAO.  

The issues formulated by the parties in this case, and their positions on those issues, are as follows:

1.
Should the Commission expressly adopt the four criteria proposed by the Staff for this Accounting Authority Order application?

All of the parties except Missouri-American took the position that the Commission should adopt the criteria suggested by Staff.

A.
Do Staff’s proposed criteria constitute an unlawful change in statewide policy because such change would not be made through a rulemaking proceeding?

Only Missouri‑American took the position that the adoption by the Commission in its resolution of this case of Staff’s four proposed criteria would constitute a violation of Chapter 536, RSMo.  

B.
If the Commission adopts the Staff’s four criteria, then:

(1)
Are the costs incurred and which are sought to be deferred in this proceeding at least 5% of MAWC’s regulated Missouri income, computed before extraordinary items?

Only Missouri‑American asserted that the costs at issue constituted at least five percent of Missouri-American’s annual net income.

(2)
Are MAWC’s current rates inadequate to cover the event (i.e., are MAWC’s existing rates sufficient to cover the extraordinary cost and still provide MAWC with a reasonable expectation of earning its authorized rate of return)?

Missouri‑American took the position that the answer to this question could not  be ascertained.  Staff does not contend that MAWC’s current rates are adequate to cover the extra​ordinary event; the other parties asserted that they were.

(3)(a)
[Did the expenses result from] an extraordinary capital addition that is required to insure the continuation of safe and adequate service in which unique conditions preclude recovery of these costs through a rate case filing? 

Missouri‑American asserted that it met both prongs of this criterion.  Staff took the position that Missouri‑American satisfied one prong but not the other.  The other parties contend that Missouri‑American did not meet either prong of this test.

(3)(b)
[Did the expenses result from] an extraordinary event that is beyond the control of the utility’s management?
Missouri‑American took the position that the costs in question met this criterion. All of the other parties took the view that the expenditures in question were made by Missouri‑American’s management under no binding compulsion of any kind.

(4)
Is there a sufficient reason why MAWC cannot recover the costs resulting from these expenditures through the normal rate case process?

Missouri‑American took no position on this criterion.  However, in response to Issue 1.B.(3)(a), Missouri‑American pointed out that rate cases deal with prospective costs, not costs already incurred.  All of the other parties took the position that Missouri‑American was free to file a rate case at any time and that these expenditures, if prudently made within the test year, could be recovered.

C.
If the Commission does not adopt Staff’s four criteria as requirements to granting an AAO, are the costs incurred by MAWC to increase security measures subsequent to the events of September 11, 2001, “extraordinary, unusual, unique and non‑recurring”?

Missouri‑American asserted that they were;  all of the other parties insisted that they were not.

2.
In light of the above, should the Commission grant to MAWC an Accounting Authority Order to defer recognition of the costs it incurred and attributed to increased security needs after the terrorist attacks of September 11, 2001, in New York City and Washington, D.C.?

Missouri‑American replied “yes” to this question;  all of the other parties replied “no.”

3.
If the Commission grants MAWC an Accounting Authority Order:

A.
What conditions, if any, should be reflected in the Commission’s order?

Missouri-American argued that no conditions should be placed on any AAO granted in this case.  However, should the Commission require Missouri‑American to file a new rate case within a certain interval, Missouri‑American asserts that the interval should be at least two years.  The St. Joseph Industrial Intervenors took no position on this question.  The City of Joplin simply restated its position that no AAO should be granted.  Public Counsel suggested that Missouri‑American be required to begin amortizing any amount deferred immediately.  Staff contended that Missouri‑American should be required to file a new rate case within 90 days.

B.
Should the Commission make any indications regarding future ratemaking treatment of the deferred expenditures in the Commission’s order?  If so, what indications should the Commission make?

Missouri‑American stated that the Commission should support its security upgrade by committing itself to approving all prudently incurred security expenses and permitting their amortization over a three‑ to five‑year period.  The other parties argued that the Commission should expressly defer ratemaking treatment to a later case.

Findings of Fact
The Missouri Public Service Commission, having considered all of the competent and substantial evidence upon the whole record, makes the following findings of fact.  The Commission in making this decision has considered the positions and arguments of all of the parties.  Failure to specifically address a piece of evidence, position or argument of any party does not indicate that the Commission has failed to consider relevant evidence, but indicates rather that the omitted material was not dispositive of this decision.  

In making its Findings of Fact and Conclusions of Law, the Commission is mindful that it is required, after a hearing, to "make a report in writing in respect thereto, which shall state the conclusion of the commission, together with its decision, order or requirement in the premises."
  Because Section 386.420 does not explain what constitutes adequate findings of fact, Missouri courts have turned to Section 536.090, which applies to "every decision and order in a contested case," to fill in the gaps of Section 386.420.
  Section 536.090 provides, in pertinent part:

Every decision and order in a contested case shall be in writing, and . . . the decision . . . shall include or be accompanied by findings of fact and conclusions of law.  The findings of fact shall be stated separately from the conclusions of law and shall include a concise statement of the findings on which the agency bases its order.

Missouri courts have not adopted a bright-line standard for determining the adequacy of findings of fact.
  Nonetheless, the following formulation is often cited:

The most reasonable and practical standard is to require that the findings of fact be sufficiently definite and certain or specific under the circumstances of the particular case to enable the court to review the decision intelligently and ascertain if the facts afford a reasonable basis for the order without resorting to the evidence.

Findings of fact are inadequate when they "leave the reviewing court to speculate as to what part of the evidence the [Commission] believed and found to be true and what part it rejected."
  Findings of fact are also inadequate that "provide no insight into how controlling issues were resolved" or that are "completely conclusory."
 

With these points in mind, the Commission renders the following Findings of Fact.  
The Parties:

The Commission finds that Missouri-American Water Company is a Missouri corporation headquartered at 535 North New Ballas Road, St. Louis, Missouri.  Missouri-American is in the business of selling drinking water to the public and operates nine separate water systems in the state of Missouri, serving some 418,089 customers.
  

The Staff of the Commission is represented by the Commission’s General Counsel, an employee of the Commission authorized by statute to “represent and appear for the Commission in all actions and proceedings involving this or any other law [involving the Commission.]”

The Public Counsel is appointed by the Director of the Missouri Department of Economic Development and is authorized to “represent and protect the interests of the public in any proceeding before or appeal from the public service commission[.]”

Several parties were permitted to intervene in this matter.  The Cities of Joplin and Riverside are Missouri municipalities served by Missouri-American.  The St. Joseph Industrial Intervenors are a group of industrial customers of Missouri‑American located in St. Joseph, Missouri, including AG Processing, Nestle USA, doing business as Friskies Petcare, and Wire Rope Corporation of America, Inc.  Local 335 of the Utility Workers of America, AFL‑CIO, is a labor organization that represents some 300 employees of Missouri‑American in two bargaining units.

Why Missouri-American Upgraded its Security:

A terrorist attack on the World Trade Center in New York City, and on the Pentagon in Washington, D.C., occurred on September 11, 2001, resulting in significant loss of life.
  The federal government, as well as state and local governments, reacted by greatly increasing anti-terrorism and other security precautions with respect to public buildings, public events, and public infrastructure.  The federal government also initiated extensive military operations against nations involved in harboring terrorists or otherwise supporting terrorism;  these military operations are ongoing.  The Commission finds that the United States has effectively been at war since September 11, 2001.  

The events of September 11, 2001, caused a greatly increased concern among federal, state and local governmental officials for the security of the nation’s public drinking water supplies.  In October 2001, officials of St. Louis-area utilities met with the St. Louis County Police Office of Emergency Management, who requested, but did not order, each utility to review its security arrangements and make all possible improvements in order to reduce the effect of a terrorist attack.  In November 2001, the National Association of Regulatory Utility Commis​sioners (NARUC) adopted a resolution urging water utilities “to take all necessary and prudent precautionary steps to secure [their] facilities.”  In Missouri, Governor Holden appointed the Missouri Security Panel to examine security issues and necessary upgrades;  this panel included a Utility Committee.  

The Commission finds that the emphasis placed on security by both government and business changed overnight after September 11, 2001.  The actions taken by Missouri-American in response to the events of September 11, 2001, were similar to the response of the government of Missouri, which stationed troops at eight regional airports in the state, although no attacks had been made on Missouri soil.  Water is not inherently dangerous, like electricity and natural gas, and so water utilities generally had less security in place than did energy utilities prior to September 11, 2001.  The perceived threats at that time consisted of vandalism and mischief.  During the 1990s, in response to various terrorist acts, St. Louis County Water Company made security improvements commensurate with the level of perceived risk.  For example, in response to the 1995 bombing of a federal building in Oklahoma City, St. Louis County Water Company developed a bomb threat response procedure.  Since that time, Missouri‑American has improved security at its facilities as part of every capital project.  However, the testimony was that there is no comparison between threats of terrorist attack and threats of vandalism.  Additionally, public drinking water utilities are unique because their product is ingested by the public.  For these reasons, the Commission finds that a higher level of security became necessary and appropriate once a realistic terrorist threat materialized on September 11, 2001.  

The Commission further finds that direct threats to the public water supply were made after September 11, 2001, although Missouri‑American did not receive any threat specifically targeting its facilities.  The FBI issued an alert in October 2001, regarding a threat to the nation’s drinking water.  Intelligence indicated that terrorist groups had collected information regarding public water supply systems in the United States.  Of particular significance, attacks on public water facilities in Orlando, Florida, and Bridgeport, Connecticut, were thwarted by the authorities in the months following September 11, 2001.  In the light of these facts, and having received several advisories from governmental authorities stating that a terrorist threat existed to public water supplies in the United States, the management of Missouri‑American decided to upgrade and increase the security of its facilities.  

Particular Steps Taken By Missouri-American:

The Commission finds that the particular steps taken by Missouri-American to improve the security of its facilities were chosen in consultation with various state and federal agencies, including this Commission and the Federal Bureau of Investigation.  Missouri‑American consulted with the Local Emergency Planning Commission of St. Louis County, a part of the State Emergency Management Agency, the Missouri Department of Natural Resources, the Missouri Highway Patrol, and the Governor’s Special Advisor for Homeland Security.  The steps taken by Missouri-American are consistent with the "best practices" list posted by this Commission on its website.  Missouri‑American took these steps although it had suffered no damage in the events of September 11, 2001.  Likewise, no governmental entity ever directly ordered Missouri‑American to upgrade its security, although the various agencies it consulted strongly encouraged the company to do so.

Among the particular steps taken by Missouri‑American was the provision of armed guards at some facilities.  The company also undertook increased water sampling.  Missouri‑American also took steps to protect its computer network from attack.  The costs of these items represented expenses rather than capital investments.  By July 2002, about 70 percent of the new security measures planned by Missouri‑American were in place, including physical barriers and general “hardening” of the facilities.  Other measures, such as cameras and detection devices, remained to be installed.  All of the work was expected to be completed by August 2002.  In St. Joseph, Missouri, most of the expenditures made were intended to increase security at existing system components, such as tanks and mains, rather than to enhance security at the new water treatment plant.  

The Commission finds that Missouri‑American’s planned expenditures to upgrade security consist of one‑time capital additions, one-time non-capital costs and recurring costs.  If the requested AAO is not granted, Missouri‑American will not recover any of the amounts expended for one‑time, non‑capital costs or recurring costs.  Additionally, Missouri-American would also lose depreciation expenses and carrying costs on the new capital assets until such time as they are added to rate base.  Federal funds for security upgrades may be available through the Environmental Protection Agency; however, Missouri‑American had not yet applied for such funds at the time of the hearing in this matter.  

The Commission finds that Missouri-American was earning 11.0 to 11.2 percent as of December 31, 2001.  Missouri‑American’s earnings for the year ending December 31, 2001, were $22.38 million.  Officers of Missouri‑American testified that the utility planned to file a rate case in June 2003.
  The water industry in general is a rising cost industry, particularly in areas like St. Louis in which large amounts of aging infrastructure must be replaced.  Such increased costs could well exceed any savings realized from Missouri-American’s recent merger.

Conclusions of Law
The Missouri Public Service Commission has reached the following conclusions of law.  

Jurisdiction:

The Missouri Public Service Commission has jurisdiction over the services, activities, and rates of Missouri‑American pursuant to Section 386.250 and Chapter 393.

Burden of Proof:

Missouri‑American, which is seeking an order authorizing a deviation from otherwise mandatory accounting rules, necessarily has the burden of proof.

Public Utility Accounting and the Scope of the Commission’s Authority:

This is a case about accounting.  “Accounting” in the most basic sense is “[t]he bookkeeping methods involved in making a financial record of business transactions and in the preparation of statements concerning the assets, liabilities, and operating results of a business.”
  Accounting is central to the Commission’s statutory duty:  “Regulatory account​ing is the yardstick by which the commissions can measure and control the various aspects of rate regulation, such as determining the utility’s cost of service.”
  

1.   The Statutory Scheme:

It is said that “effective regulation requires commission control of accounting procedures.”
  To this end, the legislature has granted the Commission broad authority over the accounting practices of regulated utilities.  Section 393.140(4) authorizes the Commission to "prescribe uniform methods of keeping accounts, records and books, to be observed by . . . water corporations[.]"  Pursuant to this authority, the Commission has promulgated its Rule 4 CSR 240‑50.030(1), which requires water corporations to utilize the Uniform System of Accounts (USOA) issued by the National Association of Regulatory Utility Commissioners (NARUC) in 1973 and revised in July 1976.  Another statutory provision, Section 393.140(8), authorizes the Commission "after hearing, to prescribe by order the accounts in which particular outlays and receipts shall be entered, charged or credited."  Taken together, these statutory provisions authorize the Commission both to prescribe the basic organization of a utility’s accounting records and to determine the accounting treatment of any particular transaction.  These powers amount to comprehen​sive control over public utility accounting.  As the Missouri Supreme Court put it:
 

we hold here, that the commission's express statutory power to determine and prescribe just and reasonable rates and to determine what rates will permit a fair return, includes the power to determine what items should be included in a utility's operating expense and what items should be excluded, and how excluded items, if any, should be handled and treated, in order that the commission may arrive at a reasoned determination of the issue of "just and reason​able" rates.  

2.   The Uniform System of Accounts (USOA):

The USOA is a comprehensive system of accounts including various assets, liabilities, revenues, and expenses under which the financial transactions of a regulated utility are categorized and recorded.  Such uniform prescribed accounting procedures are fundamental in both state and federal regulatory schemes and were developed in response to widespread utility accounting abuses during the late 19th and early 20th centuries.
  The USOA also includes definitions and instructions, both specific and general, in the use of the various accounts.  

One purpose of accounting data is to reliably report the results of business operations during a given period of time.  As the Commission has stated, “Costs incurred by the utility during a period are offset against revenues from that same period in determining a company’s profitability.”
  Consequently, the USOA requires that transactions generally be recorded during the period in which they occurred.  To that end, USOA General Instruction No. 4 provides, “Each utility shall keep its books on a monthly basis so that for each month all transactions applicable thereto, as nearly as can be ascertained, shall be entered in the books of the utility.”  USOA General Instruction No. 7 provides, “It is the intent that net income shall reflect all items of profit and loss during the period . . . .”  This fundamental accounting principle is often referred to as the “Matching Principle” in that revenues and expenses from the same period are matched. 

What is an Accounting Authority Order (AAO)?

An AAO is an order of the Commission pursuant to Section 339.140(8) authorizing an accounting treatment for a transaction or group of transactions other than that prescribed by the USOA.
  It is an accounting mechanism that has most often been used to permit deferral of costs from one period to another.
  The immediate and primary benefit of an AAO to the utility is that the deferred item is booked as a regulatory asset rather than as an expense, thereby improving the financial picture of the utility during the deferral period.
  The regulatory asset is amortized over a prescribed interval and a portion is recognized as an expense each month.  A secondary and more remote benefit of an AAO is that, during a subsequent rate case, the Commission may permit recovery in rates of some portion of the amount deferred.
  However, it is well-established that the mere granting of an AAO does not guarantee recovery of any amount of the deferral:

In the Public Counsel case, the court made it clear that AAOs are not the same as ratemaking decisions, and that AAOs create no expectation that deferral terms within them will be incorporated or followed in rate application proceedings.  The whole idea of AAOs is to defer a final decision on current extraordinary costs until a rate case is in order. At the rate case, the utility is allowed to make a case that the deferred costs should be included, but again there is no authority for the proposition put forth here that the PSC is bound by the AAO terms.

This Commission has said that AAOs should be used sparingly because they can result in ratemaking consideration of items from outside the test year:

The deferral of cost from one period to another period for the development of a revenue requirement violates the traditional method of setting rates.  Rates are usually established based upon a historical test year which focuses on four factors: (1) the rate of return the utility has an opportunity to earn; (2) the rate base upon which a return may be earned; (3) the depreciation costs of plant and equipment; and (4) allowable operating expenses.  

While the Commission’s authority under Section 393.140(8) has been most often used to defer expenses from one period to another, the Commission’s authority is not limited to deferral of expenses.  The plain language of the statute authorizes the Commis​sion to “prescribe by order” the accounting treatment of both “outlays” and “receipts.”  In appropriate cases, the Commission has directed that receipts be deferred.
  

1.   The Use of AAOs:

AAOs have often been sought to defer expenses where a utility has undertaken an unusually large construction project.
  In such cases, a primary purpose of the deferral may be to mitigate “regulatory lag.”
  The new asset can be added to rate base only through a traditional rate case, an eleven-month-long process in Missouri, and only after the asset has become used and useful in the public service.  However, the USOA requires that expenses associated with the asset – depreciation and the carrying costs of construction financing – be booked from the moment it is placed in service.  In such a case, an AAO is often sought in order to defer those expenses until the asset has been added to rate base and revenues associated with the asset become available.
  

AAOs have also been granted by this Commission where utilities have incurred expenses due to “Acts of God,” such as ice storms;
 to facilitate compliance with changing statutes or regulations, such as the Commission’s Cold Weather Rule,
 the Commission’s Gas Safety Rules,
 or a new state statute requiring an accounting change with respect to employee benefits;
  and where expenses were incurred in preparing company computer equipment for the year 2000 (“Y2K”).
  

AAOs are not useful merely for the mitigation of regulatory lag, although that is a proper purpose for an AAO, as the Missouri Court of Appeals has made clear:  

The Commission has the regulatory authority to grant a form of relief to the utility in the form of an accounting technique, an Accounting Authority Order, (hereinafter called an "AAO") which allows the utility to defer and capitalize certain expenses until the time it files its next rate case. The AAO technique protects the utility from earnings shortfalls and softens the blow which results from extraordinary construction programs.
   

The AAO is one of the Commission’s chief regulatory tools for implementing another aspect of the Matching Principle.  As discussed above, one aspect of the Matching Principle is to match revenues and expenses with the period in which they were incurred.  However, under another aspect of the Matching Principle, “ratepayers are charged with the costs of producing the service they receive.”
  The purpose is to match costs with benefits so that the ratepayers that enjoy the benefits of utility property also bear the costs thereof.
  

An example is the replacement of water mains by a water company.  The mains will last for 80‑100 years, while the costs of the replacement – in the absence of an AAO – will be booked in the period during which they are incurred.  In other words, present customers would bear all of the costs of the replacements, while the benefits would be enjoyed by future generations of customers over the full life of the mains.  In that case, an AAO could be used to permit the costs of the main replacements to be spread over the estimated life of the new mains, so that every customer that uses them would pay some portion of their cost.
   This application of the Matching Principle is referred to as “inter-generational equity.” 

The AAO is also necessary to enable utilities to cope with “extraordinary losses”:

Periodically a utility will sustain an unusual or nonrecurring property loss which will not be covered by depreciation, insurance, or other provision.  Examples of these losses include storm damage and other acts of God, regulatory requirements, and technological changes.  With proper application to the regulatory commission, a utility is allowed to amortize the loss over a period of time.  This procedure, while somewhat inconsistent with generally accepted accounting principles, allows the extraordinary item to be spread over a longer period of time, thus reducing the possibility of wide fluctuations in periodic income caused by the nonrecurring item.  Since the uniform systems do not provide for the creation of reserves to cover these extraordinary expenses – such a reservation of profit might be open to question – recovery of the loss is always after the fact.

The AAO is thus seen as an important and well-recognized regulatory tool:

Most of all, the authority to redirect the cost burden is a powerful tool for creating just and reasonable rates.  First, costs incurred in one period can clearly benefit ratepayers over a number of future periods.  This is the underlying theory for “capitalizing” a cost and “amortizing” the cost, as well as the theory recognizing the depreciation of an asset over a future period.  * * *  Second, a change in governmental or financial accounting practice may create a new or enlarged company liability, which cannot reasonably be imposed immediately on current ratepayers.  Some distribution of the burden must be considered both as between ratepayer “generations” and as between ratepayers and shareholders.
  

Through the use of AAOs, the Commission can control the timing of the recognition of expenses and receipts, thereby balancing the interests of the ratepayers and the shareholders as best serves the public interest.  This balancing of interests is fundamental to the Commission’s statutory duty:  “a fair administration of the act is mandatory.  When we say "fair," we mean fair to the public, and fair to the investors.”
  

The use of an AAO to mitigate regulatory lag, for example, ensures that shareholders are fully and appropriately compensated for capital investments undertaken to improve service to ratepayers.  This use of an AAO serves the public interest by encourag​ing appropriate capital expenditures.  The use of an AAO to match the costs and benefits of long-lived utility assets relieves the burden on current ratepayers who would otherwise subsidize generations yet unborn.  This use of an AAO serves the public interest by maintaining intergenerational equity and permitting large projects to go forward while keeping services affordable.  

2.   The Need for Commission Authorization:

As noted previously, the Commission has by rule adopted the USOA and requires public water utilities such as Missouri-American to comply with it.  That regulation, properly promulgated pursuant to the Commission’s statutory authority, has the force and effect of law.
  It is binding on Missouri‑American and, indeed, on this Commission as well.
  The USOA includes Account 186, Miscellaneous Deferred Debits, which it describes as follows:

This account shall include all debits not elsewhere provided for, such as miscellaneous work in progress, losses on disposition of property, net of income taxes, deferred by authorization of the Commission, and unusual or extraordinary expenses, not included in other accounts, which are in process of amortization, and items the proper final disposition of which is uncertain.

The Commission’s long-standing position is that the USOA authorizes utilities to defer “unusual and extraordinary” expenses without prior permission of the Commission.
  For this reason, the Commission has also previously taken the position that, as authority from the Commission in the form of an AAO is not necessary for deferral anyway, the Commission need not hold an evidentiary hearing prior to granting an AAO.
  The Commission has stated that the only benefit from seeking prior Commission approval for deferring costs is to remove the issue of whether those costs are extraordinary from the case.
  
What Standard Governs the Grant of an AAO Permitting the Deferral of Expenses?

The USOA permits the deferral of “unusual and extraordinary” expenses. 
  It is important to bear in mind that these words are used in an accounting sense and not in the common sense of “remarkable.”  The USOA defines “extraordinary items” as “[t]hose items related to the effects of events and transactions which have occurred during the current period and which are not typical or customary business activities of the company[.]”
  This definition, adopted by the Commission as part of its regulation, is controlling here.  An “unusual and extraordinary” transaction is one that is not typical or customary. 
1.   The Statutory Standard:

Section 393.140(8), which expressly authorizes AAOs, provides that the Commission shall:

Have power to examine the accounts, books, contracts, records, documents and papers of any such corporation or person, and have power, after hearing, to prescribe by order the accounts in which particular outlays and receipts shall be entered, charged or credited.

(Emphasis added.)  The statute does not contain any express standard for the exercise of this authority and it is, therefore, committed to the Commission’s sound discretion.  In reviewing an agency’s discretionary decision, the courts consider whether it had a rational basis,
 was whimsical, impulsive or unpredictable,
 or was oppressive, discriminatory or unwarranted.
       

2.   The Sibley Test:

Under a long-standing test, the Commission has granted AAOs where the expenditures in question are “unusual and nonrecurring, and thus extraordinary.”
  In the present case, the Commission’s Staff has urged the Commission to adopt a new four‑part test for AAOs.  Staff has taken this position in other recent cases involving AAOs and the Commission has not adopted it.
  Missouri‑American strenuously opposes Staff’s proposal, while the other parties are willing to accept it.  

The leading Commission decision on AAOs concerned a large construction project at Missouri Public Service’s Sibley Generating Station.
  Aquila, then known as Utilicorp United and of whom Missouri Public Service is a division, extensively rebuilt Sibley in order to both extend its life and convert it to the use of low-sulfur, western coal.
  Also involved were two purchased-power contracts.  Aquila sought an AAO in order to defer both costs associated with the Sibley construction project and the purchased power contracts to its next rate case. 

In Sibley, the Commission noted that it had previously granted AAOs “on a case-by-case basis.”
  The Commission analyzed AAOs in Sibley in terms of their ratemaking effect, that is, the consideration of costs from outside the test year:  

Under historical test year ratemaking, costs are rarely considered from earlier than the test year to determine what is a reasonable revenue requirement for the future.  Deferral of costs from one period to a subsequent rate case causes this consideration and should be allowed only on a limited basis.  This limited basis is when events occur during a period which are extraordinary, unusual and unique, and not recurring.  These types of events generate costs which require special consideration.
  

Such events, the Commission explained, included extraordinary losses, construction projects of unusual size, costs incurred complying with Commission safety requirements, and such other items as nuclear fuel leases, a coal contract buy-out, pension costs, and an automated mapping system.
  In fact, in a prior case, the Commission had already permitted the deferral of costs associated with the Sibley rebuild and coal conversion project.  

In the Sibley decision, the Commission emphasized that it is the extraordinary event that is the “primary focus” in any request for an AAO, considered on a case-by-case basis:  “The decision to defer costs associated with an event turns on whether the event is in fact extraordinary and nonrecurring.”
  The Commission emphasized that “[e]xtraordinary means unusual and nonrecurring.”
  Also relevant, but not dispositive, the Commission explained, is “whether the event has a material or substantial effect on a utility’s earnings.”
  Another relevant factor is the certainty of the event’s occurrence.
  “Utilities should not seek deferral of speculative events since it is hard to determine whether an event is extraordinary or material unless there is a high probability of its occurring within the near future.”
  Finally, the Commission stated that a utility should be required to file a rate case within a reasonable interval after the granting of an AAO, both to preserve the Commission’s practical ability to make a disallowance and because, if the event was truly extraordinary, recovery in rates ought not be delayed.
  

The Sibley Commission considered and rejected other factors raised by Staff and by the Company.  Thus, whether or not the utility was earning at or above its authorized rate of return at the time of the deferral was not relevant.
  Also irrelevant were the prudency of the expenditures and the goals of rate stability, avoidance of rate case expense, mitigation of regulatory lag, and maintaining the financial integrity of the utility.
  The Commission also rejected the position taken by the Public Counsel, who urged the Commission to adopt a standard similar to that used to determine requests for interim rate relief.
  “Public Counsel recommends that the Commission only allow deferral of costs associated with acts of God or when the integrity of the service to customers is threatened.”
  The Commission rejected this proposal as “too restrictive.”

3.   AAOs Since Sibley:

Since it issued the Sibley decision in 1991, the Commission has generally used the standard announced therein when analyzing AAO requests.  For example, when two divisions of Aquila, Inc., sought to defer uncollectibles associated with compliance with the Commission’s Cold Weather Rule, the Commission stated:
  

The test that the Commission has used, and continues to use here, for determining whether or not to grant an AAO is whether the expense to be deferred is extraordinary and not recurring[.]  * * *  The Commission’s initial inquiry is whether the costs sought to be deferred are indeed extraordinary.  If they are not, the inquiry is at an end, and the other questions are moot.

However, the Commission’s adherence to Sibley has not been unwavering.  In several cases, particularly those resolved by stipulations and agreements, the Commission has instead resorted to a “not detrimental to the public interest” standard.
  Thus, in approving an AAO for costs related to storm damage, the Commission stated:  “Since the parties are all in agreement that KCPL should be granted an accounting authority order, and are in agreement as to the conditions that should attach to the granting of the authority, the Commission concludes that granting it will not be detrimental to the public interest.”
  In a pair of post-Sibley cases, the Commission granted deferral on the basis that the requests were “reasonable.”
  
The cases in which the Commission has followed Sibley are not entirely consistent.  One difficult area has involved successive deferral requests for the same project.  In the Sibley decision, deferral was granted for costs relating to on-going construction and conversion projects, which had been previously deferred, simply because they had been previously deferred:  “The Commission finds that it would be unreasonable to deny deferral of the remainder of the costs associated with this project.  The Commission has already found the [life extension] project to be an extraordinary event by allowing deferral of costs associated with the project in Case No. EO‑90‑114.”
  Elsewhere, the Commission stated: “The Commission also found the coal conversion project to be an extraordinary event in Case No. EO‑90‑114.  . . .  Both projects were treated together and both were found to be extraordinary.  The Commission is of the opinion it should not now reverse its prior decision[.]”
  By contrast, when St. Louis County Water Company sought a third AAO with respect to infrastructure replacement costs, the Commission denied the request, stating:  

The record makes it abundantly clear that the Commission should not grant the requested third AAO for infrastructure replacement because the circumstances are recurring, not nonrecurring.  The Company has presented ample evidence as to the magnitude of the infrastructure replacement undertaking in terms of cost.  However, the record also shows that infrastructure replacement will necessarily continue for years as a series of successive projects.  This is not an appropriate case for an AAO.
     

Another difficult area has been predictability.  The Commission permitted the deferral of costs related to upgrading computers for Y2K compliance, stating that “[a]lthough a finding that an event was unpredictable might support the conclusion that the event was extraordinary, an event can be extraordinary even though it was predictable and foreseeable.”
   Previously, however, the Commission had denied the deferral of costs resulting from a mandatory change in accounting methods on the grounds that “UWM’s lack of foresight . . . does not justify the issuance of an Accounting Authority Order.”
  

In one case, that has not been followed since, the Commission added a new element to the Sibley test:

However, the simple fact that an expense is extraordinary and nonrecurring is not enough to justify the deferral of that expense.  Implicit in the Commission’s previous orders regarding requests for AAOs is a requirement that there must be some reason why the expense to be deferred could not be immediately included for recovery in a rate case.  

In other cases, the Commission has refused to add to the Sibley test.  Thus, the Commission has stated that the grant of an AAO need not be supported either by a finding that irreparable harm would result were the AAO not granted or by a finding of materiality.
  The Commission has reaffirmed that ordinary business expenses are not proper subjects for AAOs.
  
4.   Staff’s Proposed Four-Factor Test:

Staff has proposed that the Commission should use this case as an opportunity to adopt a new a four-factor test, as follows:  

(1)
The amount proposed for deferral must be material in that it equals or exceeds five percent of the utility’s Missouri regulated annual income, excluding the precipitating event.

(2)
The amount proposed for deferral must be of such magnitude that it cannot be covered by current revenue and still permit the utility a reasonable expectation of earning its authorized rate of return.

(3)
The amount proposed for deferral must result from an extraordinary event, either an extraordinary capital addition or some event outside of management control, such as a storm or flood.

(4)
The utility must show a sufficient reason why it is not immediately filing a rate case to recover the amount to be deferred.  Should the Commission grant the AAO, the utility must file a rate case within 90 days.

Staff characterizes its proposed four‑factor test as a summary of the criteria examined by the Commission in recent AAO cases, a point that Missouri‑American vehemently denies.
  Staff urges the Commission to use this test in order to avoid AAO requests that do not reasonably merit consideration;  that is, as a way to avoid frivolous requests.
  Staff further supports its proposal by stating that its adoption would “establish an ascertainable standard, which would enable utilities to know how their application would be judged and would prevent the filing of cases that have little merit [or] . . . little chance of approval.”
 

Missouri-American argues that the Commission cannot lawfully adopt Staff’s proposed test because, as a rule of general applicability, Chapter 536 requires that it be promulgated as a regulation.
  The Commission does not have to address this argument unless it adopts the test proposed by Staff.  

The Commission has previously considered the components of Staff's proposed four‑part test and, for the most part, has rejected them.  Staff’s proposed first factor is materiality.  This requirement is drawn from the language of the USOA for electrical utilities, language that does not appear in the USOA for water utilities.  The Commission originally stated in the Sibley decision, and has restated since, that materiality is a factor for consideration, but it is not determinative.
  In other words, while the magnitude of the item proposed for deferral must be considered, that factor alone does not drive the decision.  

Staff’s second proposed factor is that the amount proposed for deferral must be of such magnitude that it cannot be covered by current revenue and still permit the utility a reasonable expectation of earning its authorized rate of return.  This factor is a mix of the materiality element, already discussed above, and the concept of irreparable harm previously rejected by the Commission.
  Irreparable harm was analyzed in the Sibley  decision under the heading of “maintaining the financial integrity of the utility.”  As the Commission explained in Sibley, if the financial condition of the utility is indeed so precarious, its proper remedy is a request for interim rate relief rather than an AAO.
  Consequently, this proposed factor is of little use in analyzing an AAO request.  

Staff’s third proposed factor is that the amount proposed for deferral must result from an extraordinary event, either an extraordinary capital addition or some event outside of management control, such as a storm or flood.  The extraordinary event requirement is, of course, the core of the Sibley test.  However, Staff has here proposed to modify that requirement by confining extraordinary events to (1) capital projects of unusually large size and (2) unexpected losses due to events outside of management control such as storms and floods.  

The Commission does not find Staff’s proposed modification of the Sibley test to be helpful.  Large capital projects can, indeed, be extraordinary, but they are not neces​sarily so.  That is simply one factor to consider.  The Commission has said, in the Sibley decision itself and in later decisions, that materiality must be considered.  Materiality necessarily embraces the financial magnitude of the item proposed for deferral.  As for Staff’s proposed alternative condition, that the event be outside of management control, that suggestion is nothing more than the element of predictability, already rejected by this Commission elsewhere.
  

Staff’s fourth proposed factor is the requirement that the utility show why it is not immediately filing a rate case to recover the amount to be deferred.  The Commission adopted this factor in a single case, issued in 2000, but it has not applied it since.
  In fact, the Commission does not find this factor to be helpful, either.  

Deferrals, where granted, have always been time-limited.  The order granting the deferral also sets the amortization period over which the regulatory asset is converted into expenses.  Thereby, the utility gains the first level of benefit provided by an AAO, which is to spread the extraordinary expense across a number of accounting periods and thus improve the utility’s financial picture.  This level of relief alone can be of significant importance to the utility, which might otherwise find itself in breach of its bond indentures, for example.  None of the deferred amount will be recovered from ratepayers, however, unless it is included in rates.  That is the only connection a deferral has with a rate case.  

Utilities always seek recovery in rates of expenses deferred under AAOs.  Given management’s duty to its shareholders, the utility has no choice but to seek recovery.  To the extent recovery is not permitted, the shareholders bear the deferred expenses;  to the extent recovery is permitted, the ratepayers bear the deferred expenses.  This is a rate case issue and it has no place in the analysis of an AAO request because, as the Commission and the courts have repeatedly stated, deferral does not equal recovery in rates.  The two inquiries are separate, undertaken at different times, under different standards.  For this reason, it is actually immaterial why the utility did not immediately file a rate case to seek recovery of the item proposed for deferral.  For the same reason, the Commission will not adopt Staff’s suggested requirement that, where a deferral is granted, the company file a rate case within 90 days.  

In summary, the Commission will not adopt Staff’s proposed four-factor test for analyzing AAO requests.  Instead, the Commission will continue to review AAO requests on a case‑by-case basis under the Sibley standard and will grant them or refuse to grant them according to the particular circumstances of each case.    

Is An Accounting Authority Order Appropriate In This Case?

Having reviewed the applicable statutes and its prior cases, the Commission turns now to Missouri-American’s request for an AAO relating to security costs.  The focus of this inquiry is whether or not the amounts sought to be deferred are indeed extraordinary under the test developed in Sibley and its progeny.  

1.   Wartime Security Expenses

The analysis of the AAO request before the Commission in this case must start with the fact that the nation is now at war.  None of the AAO cases discussed above, including the Sibley case itself, involved a wartime deferral request.  However, this Commission was established in 1913 and it has addressed questions of utility regulation under wartime conditions before.  

During World War II, for example, the Commission refused to permit a railroad to abandon an unprofitable branch line.
  The Commission reasoned that: 

Conditions since Pearl Harbor have changed tremendously.  * * *  It is not inconceivable that the result [of the seizure by the Japanese of most of the world’s rubber-producing regions] may be to immobilize all privately owned motor vehicles and a large portion of the motor vehicles of motor carriers, passenger and freight, with a consequent great increase of traffic to rail carriers.  To grant the application might put the people of the cities of Perry and Center, and tributary area, in the same position relative to transportation as obtained to a lesser number of people in such area in the year 1892 (the year the Branch Line was constructed) and this at a time when they may have the greatest necessity for rail carrier service.  

Although this was not a case involving AAOs and the Commission did not use the language of the Sibley test, the Commission here recognized that the still-continuing state of war that began with the Japanese attack on Pearl Harbor was an extraordinary circumstance, such that its decision necessarily would be different from the decision it would have rendered in peacetime.  

The Commission also considered cases involving significantly increased security costs during World War II.  On February 10, 1942, for example, about two months after the attack by Japan upon Pearl Harbor,
 the Commission considered a passenger rate increase request for railroads operating in Missouri.  The increase was necessary, in part, because increased security expenses due to “the war emergency, will cost approximately $30,000,000 per year.”
  The Commission granted the proposed increase.  

On March 9, 1942, about a month later, the Commission addressed railroad freight rates.  Again, the record showed that an increase was necessary, in part, because of “increases in their operating costs as the result of certain precautionary measures they are taking to safeguard their properties and operations during the continuance of the present war upon recommendation of the War Department.”
  Again, the Commission granted the requested increase.   

These cases are quite similar to the present case.  The events at Pearl Harbor caused no damage to any Missouri railroad, just as the events of 9‑11 caused no damage to Missouri-American.  Nonetheless, in 1942, the Commission agreed that increased security-related expenditures of $30 million were reasonable in order to protect Missouri railroads from the possible depredations of the Axis Powers.  The security measures implemented by the railroads in 1942 were not ordered by any government agency, but were merely recommended by the War Department, just as various government agencies recommended, but did not order, Missouri-American to implement enhanced security precautions following 9‑11.  

These cases show that significant increases in security-related expenses are to be expected in wartime and that they are properly recoverable in rates.  The present case does not even present the question of recovery in rates, but only the question of deferral.

2.   Application of the Sibley Test

“The Commission’s initial inquiry is whether the costs sought to be deferred are indeed extraordinary.  If they are not, the inquiry is at an end, and the other questions are moot.”
  As discussed above, the word “extraordinary” is used in its accounting sense and merely means “atypical.”  In its Sibley decision, the Commission added the words “unusual and unique, and non-recurring” as synonyms.
  The cases show that the necessary extraordinary character can be found either in the transactions themselves, for example, their magnitude, in the event causing the transactions, such as a severe storm or a flood, or in the scope of the disruption avoided by the transactions, such as widespread computer failure due to Y2K noncompliance.    

Based on all of the foregoing, the Commission concludes that the items proposed herein for deferral do result from an extraordinary event and are thus deferrable.  The extraordinary event was the commencement of a state of war following the attacks of September 11, 2001.  Contrary to the contention of the parties opposing this AAO request, the commencement of a state of war is an event that affected every citizen and every utility, including Missouri-American.  Additionally, a national state of war is so infrequent as to be unusual, unique and non-recurring within the meaning of the standard announced in Sibley.

The Commission further concludes that the public interest supports the deferral of the extraordinary security costs under consideration in this case.  As the cases from the 1940s surveyed above indicate, the Commission has traditionally permitted recovery of increased security costs occasioned by the sudden start of a war.  Although recovery in rates is not an issue in this case, those cases do support granting the requested deferral.  Furthermore, the record shows that the events of September 11, 2001, were closely followed by actual terrorist attempts to interfere with the public drinking water supply.  This fact constitutes additional support for the actions taken by Missouri-American and the subsequent request to defer the resulting expenses and costs.   

What Conditions Should the Commission Impose on the AAO?

Staff urges the Commission to impose certain conditions if it should grant the AAO requested in this case.

First, Staff urges that Missouri‑American be required to begin amortization of the deferred amount immediately upon the effective date of the order granting the AAO.  Missouri‑American has indicated that this condition is acceptable and the Commission will adopt it.

Second, Staff advises the Commission to leave the determination of the length of the amortization period to a subsequent rate case.  Alternatively, should the Commission decide to fix an amortization period in this case, then Staff suggests a ten‑year period rather than the 20‑year period proposed by Missouri‑American.  Missouri‑American contends that, should an AAO be granted, then the Commission must specify the length of the amortization period.  Public Counsel argues for amortization over 20 years rather than ten.

The Commission agrees with Missouri‑American that, if amortization is to begin immediately, then the Commission must specify an amortization period.  The Commission will adopt Staff’s suggestion of a ten‑year amortization period, because this will amortize the deferred costs over a period more nearly contemporaneous with the time the rate​payers receive the benefit of the expenditures being amortized.

Third, Staff contends that the Commission should give no indications as to future ratemaking treatment in the order issued in this case.  Public Counsel agrees with Staff that the order in this case should include no indications of future ratemaking treatment.  In particular, Public Counsel advises the Commission to say nothing as to the prudence of the expenditures involved.  The Commission agrees and will adopt these suggestions.

Missouri‑American has indicated that it intends to file a rate case in June 2003.
  Therefore, the Commission will terminate the AAO granted in this case in September 2003.

IT IS THEREFORE ORDERED:

1. That Late‑Filed Exhibit 13 (Highly Confidential), filed by Missouri‑American Water Company at the request of the Commission on July 18, 2002, is received and made a part of the record of this proceeding.

2. That the Agreed Motion to Modify Briefing Schedule filed by the City of Riverside, Missouri, on August 15, 2002, is granted.

3. That all other pending motions not already ruled herein are denied. 

4. That the application for an Accounting Authority Order filed by Missouri‑American Water Company and its predecessors on December 10, 2001, is granted as further specified herein.

5. That Missouri‑American Water Company is hereby granted authority to defer and book to Account 186 expenditures relating to security improvements and enhancements beginning September 11, 2001, and continuing through September 11, 2003.

6. That Missouri‑American Water Company shall, upon the effective date of this Order, immediately begin the amortization over a ten‑year period of any amount deferred under the authority granted in this order.

7. That nothing in this Order shall be considered a finding by the Commission of the value or prudence for ratemaking purposes of the properties, transactions and expenditures herein involved.  The Commission reserves the right to consider any ratemak​ing treatment to be afforded the properties, transactions and expenditures herein involved in a later proceeding.

8. That this Report and Order on Remand shall become effective on November 20, 2004.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Murray, Clayton, Davis, and 

Appling, CC., concur.

Gaw, Ch., concurs, with 

separate opinion to follow.

Dated at Jefferson City, Missouri,

on this 10th day of November, 2004.
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� On January 22, 2002, the joint applicants advised the Commission that St. Louis County Water Company and Jefferson City Water Company had merged into Missouri-American Water Company, leaving Missouri-American as the single applicant.  


� An Accounting Authority Order is typically referred to in the utility industry as an AAO; this usage will be followed here.  


� The companies originally sought an order by January 4, 2002.


� Counsel for the City of Joplin did not file briefs.  


� AG Processing, Nestle USA, d/b/a Friskies Petcare, and Wire Rope Corporation of America, Inc., shall for convenience be referred to as the St. Joseph Industrial Intervenors.  These intervenors also filed an application to intervene on December 17.  


� See Rule 4 CSR 240-2.090.  


� Ex. 6, pp. 10-12.  


� Section 386.420.2, RSMo 2000.  All further statutory references, unless otherwise specified, are to the Revised Statutes of Missouri  (RSMo), revision of 2000.    


� State ex rel. Laclede Gas Co. v. PSC of Mo., 103 S.W.3d 813, 816 (Mo. App., W.D. 2003);  State ex rel. Noranda Aluminum, Inc. v. PSC, 24 S.W.3d 243, 245 (Mo. App., W.D. 2000). 


� Glasnapp v. State Banking Bd., 545 S.W.2d 382, 387 (Mo. App. 1976).


� Id. (quoting 2 Am.Jur.2d Administrative Law § 455, at 268).  


� State ex rel. Int'l. Telecharge, Inc. v. Mo. Pub. Serv. Comm'n, 806 S.W.2d 680, 684 (Mo. App., W.D. 1991)  (quoting State ex rel. Am. Tel. & Tel. Co. v. Pub. Serv. Comm'n, 701 S.W.2d 745, 754 (Mo. App., W.D. 1985)).


� State ex rel. Monsanto Co. v. Pub. Serv. Comm'n, 716 S.W.2d 791, 795 (Mo. banc 1986) (relying on State ex rel. Rice v. Pub. Serv. Comm'n, 359 Mo. 109, 220 S.W.2d 61 (1949)).  


� Although three affiliated entities jointly filed the application under consideration in this case, two of them merged into the third, Missouri�American, as of December 31, 2001.  The merger was undertaken pursuant to a standard policy of American Waterworks to operate in each state through a single entity in order to realize various savings and cost efficiencies.


� Section 386.071, RSMo 2000.  Unless otherwise specified, all statutory references herein are to the Revised Statutes of Missouri (RSMo), revision of 2000.  


� Sections 386.700 and 386.710.   


�  Ex. 6, pg. 13.  The record does not include a description of the events of September 11, 2001.  As these are well-known to all Americans, the Commission will take notice that the events of that day included the hijacking of four commercial airliners, two of which were intentionally crashed into the two towers of the World Trade Center in New York City;  another was intentionally crashed into the Pentagon; and the last crashed in Pennsylvania.  Many lives were lost in the course of these events and the United States embarked upon a world-wide war on terrorism.  See Staff’s Initial Brief at 4 and 16, for the events of September 11, 2001, and id., at 1 and 17�18, for the nation’s response to these events.


� In fact, Missouri-American initiated Case No. WR-2003-0500 by filing tariffs on May 19, 2003.    


� The American Heritage Dictionary 72-73 (2nd College ed.1982).  


� L.S. Pomerantz & J.E. Suelflow, Allowance for Funds Used During Construction:  Theory & Application (Michigan State University Public Utilities Studies) 8-9 (1975).  


� C.F. Phillips, Jr., The Regulation of Public Utilities: Theory & Practice 216 (1993).


� State ex rel. Hotel Continental v. Burton, 334 S.W.2d 75, 80 (Mo. 1960).  


� Phillips, The Regulation of Public Utilities, 216-220.  


� In the Matter of Missouri Public Service Co., 1 Mo.P.S.C.3d 200, 203 (Dec. 20, 1991) (“Sibley”).  


� Some of the Commission’s AAO orders emphasize that they are issued pursuant to the Commission’s authority at Section 393.140(4) rather than Section 393.140(8) and that, consequently, neither notice nor a hearing are necessary before the Commission determines an AAO request.  See e.g. Sibley at 204. This assertion has not been either approved or rejected by the courts.  One court has held that, so long as the Commission did in fact hold a hearing, it doesn’t matter which statute the Commission claimed as authority.  See St. ex rel. Missouri Office of the Public Counsel v. Public Service Commission of Missouri, 858 S.W.2d 806, 812 (Mo. App., W.D. 1993). 


� Sibley at 202.


� Id.  


� This benefit exists only where the AAO permits ratemaking consideration of transactions that occurred outside of the test year.  


� Missouri Gas Energy v. Public Service Commission, 978 S.W.2d 434, 438 (Mo. App., W.D. 1998) (internal citation omitted), referring to St. ex rel. Missouri Office of the Public Counsel v. Public Service Commission of Missouri, 858 S.W.2d 806 (Mo. App., W.D. 1993).


� Sibley at 205, citing State ex. rel. Union Electric Company v. Public Service Commission, 765 S.W.2d 618, 622 (Mo. App., W.D. 1988).  


� See In the Matter of Missouri Cities Water Co., 28 Mo. P.S.C. (N.S.) 214 (1986);  In the Matter of the Joint Application of Associated Natural Gas Co. and the City of Kennett, Missouri, 26 Mo. P.S.C. (N.S.) 237 (1983).  


� See St. ex rel. Missouri Office of the Public Counsel v. Public Service Commission of Missouri, supra.  


� Regulatory lag is “the lapse of time between a change in revenue requirement and the reflection of that change in rates.”  In the Matter of St. Louis County Water Company, Case No. WR�96�263 (Report & Order, issued December 31, 1996), at p. 8.  


� See, e.g., In the Matter of Missouri-American Water Co., 9 Mo.P.S.C.3d 78, 83-85 (2000) (AAO granted with respect to new water treatment plant in St. Joseph, Missouri).  


� In the Matter of Kansas City Power and Light Co., 11 Mo.P.S.C.3d 419 (2002).  


� In the Matter of Missouri Gas Energy, 11 Mo.P.S.C.3d 317 (2002).  


� In the Matter of Missouri Gas Energy, 3 Mo.P.S.C.3d 201 (1994).  


� In the Matter of Missouri Gas Energy, 3 Mo.P.S.C.3d 203 (1994).  
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