
Mr. Dale Hardy Roberts
Public Service Commission
P. O . Box 360
Jefferson City, MO 65102

DearMr. Roberts :

LAW OFFICES

BRYDON, SWEARENGEN & ENGLAND
PROFESSIONAL CORPORATION

January 7, 2000

FILEDz
JAN 0 7 2000

5®n4"109Cometslsion

RE:

	

Missouri-American Water Company - Consolidated Case Nos. WR-2000-281
SR-2000-282

Enclosed for filing in the above-referenced proceeding please find an original and fourteen
copies ofAppendix 1 to MAWC's Response to AGP, Friskies and Wire Rope's Motion to Compel
Response to Data Request and Request for Expedited Treatment . This Appendix was inadvertently
left offof the Response when it was filed on January 6, 2000. Please stamp the enclosed extra copy
"filed" and return same to me.

I apologize for any inconvenience this may have caused . Thank you very much for your
attention to this matter .

DLC/rhg
Enclosures
cc :

	

Office of the Public Counsel
Mr. Keith Krueger
Ms. Shannon Cook
Mr. Louis Leonatti
Mr. Jim Fischer
Mr. Leland Curtis
Mr. Brent Stewart
Mr. James Duetsch

By:

Sincerely,

SWE

	

GEN & ENGLAND P.C .

Dean L. Cooper

Mr. Joseph Moreland
Mr. Stu Conrad
Ms. Lisa Robertson
Ms. Diana M. Vuylsteke

DAVID V.G . B WDON 312 EAST CAPITOL AVENUE DEAN L . COOPER

JAMES C . SWEARENGEN P .O . BOX 456 MARK G . ANDERSON

WILLIAM R . ENGIAND, III JEFFERSON CITY, MISSOURI 65102-0456 MMOMYT . GTEWART
JOHNNY K . RICHARDSON TELEPHONE (573) 635-7155 GREGORY C. MITCHELL

GARY W. DUFFY FACSIMILE (5731 635-3847 RACHEL M . CRAIG
PAUL A . BOUDREAU E-MAIL : JKRBSE@AOLCON BRIAN T. MCCARINEY

SONDRA B.MORGAN DALET . SMITH
CHARLES E . SMARR

OF COUNSEL

RICHARD T. CIDTTONE
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Missouri Public.
Service Commission

-In the matter of Southwestern Bell Telephone
Company's application for classification of
its nonbasic services .

ORDER CONCERNING MOTION TO COMPEL

STATE OF MISSOURI
PUBLIC SERVICE COMMISSION

At a session of the Public Service
Commission held at its office
in Jefferson City on the 30th
day of June, 1989 .

Case No . TO-89-56

Or. June 2, 1989, MCI Telecommunications Corporation (MCI) filed a motion

requesting the Commission order Commission Staff to answer a data request (DR) . The

DR asked that Staff provide to '.-ICI "copies of all discovery requests

Staff to SWBT (Southwestern Bell Telephone Company) in

proceeding ." The DR was made on May 1, 1989 . Staff filed a

as did Southwestern Bell Telephone Company (SWB) .

4 CSR 240-2 .090(2) authorizes the use of DRs as

Commission proceedings . Parties are required to respond to DRs within 20 days after

receipt unless otherwise agreed by the parties . If a party objects to a DR or deter-

mines it will be unable to answer a DR within the 20 days, the party shall serve, in

writing, within 10 days after receipt of the DR, the objections or the reasons for

the inability to answer .

MCI states that Staff informed MCI by letter dated May 18, 1989, of its

objection to the DR . Staff admits it did not state its objection within the 10 days

required . Staff states it failed to comply with the requirements of 4 CSR

240-2 .090(2) because it was waiting for Southwestern Bell Telephone Company (SWB) to

indicate whether SWB objected to the release of Staff DRs directed to SWB .

The controversy over this DR raises two issues which the Commission has

determined it must confront directly to avoid similar controversies throughout these

directed from

connection with this

response to the motion,

a means of discovery in

APPENDIX 1



proceedings . The first issue is whether Staff's DRs propounded to utilities

regulated by the Commission are discoverable by other parties . The second issue is

whether strict compliance with 4 CSR 240-2 .090 will .b e required .

Staff has a unique position in proceedings before the Commission since it

has auditing authority over all of a company's records and has a continuing relation-

ship with a company . Staff propounds DRs to companies based upon information it has

obtained under its authority, not just from a particular case . Since Staff is not

constrained by Commission Protective Orders, Staff's DRs may contain information

which is considered confidential and not discoverable by other parties and

information gathered outside the scope of particular proceedings .

The Commission has determined that other parties cannot obtain Staff DRs .

Each party must determine its own interests and engage in its own discovery . Because

of the specific statutory authority granted Staff, it is inappropriate to allow other

parties access to DRs propounded by Staff .

The Commission has learned from discovery disputes in other cases that the

requirements of 4 CSR 240-2.090(2) regarding the time for answering or objecting to

DRs are not strictly followed . Staff's failure to follow the notice of objection

requirements follows the pattern in other disputes . Parties do not insist upon

compliance and do not comply themselves until the laxity conflicts with their own

interests .

The Commission believes that strict adherence to the provisions of 4 CSR

240-2 .090(2) is necessary to ensure discovery proceeds on a reasonable basis . The

notice process for objections and inability to answer are particularly necessary .

Staff should be especially cognizant of the 10 day notice provision since the DR rule

was proposed by Staff .

The Commission has determined that parties should adhere to the require-

ments of 4 CSR 240-''. .090(2) . Those provisions provide for agreements to extend the



20 days for answering, and notice of objections and inability to answer . The pro-

visions are reasonable and should be followed .

In the motion before the Commission, though, the motion to compel seeks

information that the Commission has determined is not discoverable . MCI's motion

-wilL therefore be denied .

It is, therefore,

ORDERED : 1 . That the motion to compel filed by MCI Telecommunications

Corporation is hereby denied .

ORDERED : 2 . That this order shall become effective on the date hereof .

BY THE COMMISSION

(S E A L)

Steinmeier, Chm ., Mueller,
Fischer and Rauch, CC ., Concur .
Hendren, C ., Not Participating .

Harvey G . Hubbs
Secretary


