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RESPONSE TO STAFF RECOMMENDATIONS 


COMES NOW Laclede Gas Company (hereinafter “Laclede” or “Company”) and, pursuant to the Commission’s December 26, 2012 Order Directing Filing in this case, submits its Response to Staff Recommendations. In support thereof, Laclede states as follows:   

I.
Introduction


On December 14, 2012, the Staff of the Missouri Public Service Commission (“Staff”) submitted its Memorandum and Recommendation (“Memorandum”) in this case for the Company’s 2010-2011 Actual Cost Adjustment (“ACA”) period.  In its filing, the Staff makes one adjustment, along with a number of recommendations and some analysis and comment.  This Response addresses only the adjustment and material items expressly recommended by the Staff and certain comments related thereto.  It should be noted that Laclede does not necessarily agree with, or acquiesce in, other comments in the Memorandum not specifically addressed in this Response.
II.
Response to Staff’s Recommendations on Reliability and Gas Supply Analysis.  
  

A.
Laclede’s Capacity Planning - MRT


The Staff noted that the Company’s transportation contracts with MRT expire on April 30, 2013.  The Staff indicated that it will want to see an analysis regarding extension of these contracts.  Laclede understands that this will be an issue for Staff to review in the appropriate ACA proceeding.  
B.
Natural Gas Supply Request for Proposal (RFP) Process 
1.
Baseload Supplies.


**Staff indicated that it would like to see Laclede solicit more bidders for its SSC-South Edmond location.  Laclede has been discussing its gas supply standards of conduct with Staff.  As part of those discussions, Laclede is developing a plan to expand communication of its needs to active and potential gas suppliers.**

2-3.
Non-Conforming Combination and Swing Supply Agreements.  

**Staff noted that Laclede awarded contracts to bids by a supplier for combination and swing supply that did not match its RFP.  As Laclede explained to Staff, the Company believes it can be beneficial for suppliers to develop innovative ways to satisfy Laclede’s gas supply needs that may not have been specified in the RFP.  Staff did not dispute this principle, but pointed out that it is inconsistent with language in Laclede’s RFP requiring suppliers to strictly conform to the RFP’s terms and conditions.  Staff recommends that Laclede clearly communicate to potential suppliers whether they may offer innovative bids or must strictly conform to the RFP.  Staff makes a valid point.  Laclede believes that this boilerplate language unintentionally sends an unproductive message to bidders.  Laclede is revising its RFP language accordingly, and has sent a revised version of its RFP to Staff.**    

4.
Low Bid Not Accepted

On page 6 of its Memorandum, Staff described a situation in which Laclede did not accept the low bid.  Staff recognized that there are valid reasons why Laclede might not accept the low bid, but Staff recommends that Laclede develop a process to contemporaneously document such decisions as they occur.  Laclede believes that Staff’s recommendation is reasonable.  Laclede always has a good reason for not accepting the low bid in a given circumstance, and Laclede will develop a process to formally document such decisions when they occur.  

5. Non-Conforming Affiliate Supply Agreement


In this section, Staff described a supply agreement between Laclede and LER **in which LER afforded Laclede the option to convert summer volumes of “combination” gas supply into baseload gas.  This issue is the same as described in sections II.B. 2-3 on the previous page, in that a supplier has offered Laclede an innovative solution that meets Laclede’s RFP requirements plus provides an extra benefit.  But the Staff’s reaction to these equivalent situations is markedly different.  Where the innovative supplier is not an affiliate, Staff makes a common sense recommendation that Laclede should make sure that all bidders are informed that innovation is an option.  But where the innovative supplier is an affiliate, Staff seems to suggest that Laclede should not be entering into innovative deals with its affiliate, and should immediately amend its gas supply purchasing policies, procedures and practices to create 17 onerous documentation requirements.    


The disproportionate nature of Staff’s reaction is further evidenced in two additional ways.  First, the “unique provision” referred to above, the option to convert summer volumes of combination gas to baseload, is not a significant benefit.  It is not a benefit that Laclede would emphasize in choosing suppliers, and certainly not one that would cause Laclede to override a better bid.  Second, Staff portrays this benefit, albeit minor, offered by LER to Laclede as though it is somehow nefarious.  “This affiliate agreement is unique.”  “Laclede should not be negotiating special unique deals with its affiliate.”  (Memorandum, pp. 7-8)  While the affiliate transaction rules certainly seek to prohibit Laclede from unfairly favoring its affiliate, those rules don’t require Laclede to discriminate against its affiliate.  If Laclede can accept an offer from a non-affiliate of more than the minimum requirement in an RFP, as acknowledged by Staff on pages 4-5 of its Memorandum, then Laclede is not required to refuse such an offer from an affiliate.  To paraphrase the Commission’s decision in the Atmos ACA cases (GR-2008-0364 and 2009-0417), the utility should not harm customers by refusing to deal with its affiliate.  We view Staff’s approach in this section as unwarranted and, in effect, as throwing the baby out with the bath water.**      


Notwithstanding the difference of opinion on this particular matter, Laclede is working with Staff to resolve affiliate issues in a separate forum and, to both parties’ credit, they have been working together constructively and have been making progress on this contentious subject.  Laclede believes the best solution is for it to continue working with Staff in that forum.

6. Gas Supply Reservation Charges



On page 10 of the Memorandum, Staff recites that Laclede has supply agreements in which it pays reservation charges, or demand charges, for the option to purchase gas at the lower of the first-of-month price or the daily price.  **Staff effectively claims that Laclede has not analyzed whether the reservation charges it pays are worth the option.  Staff recommends that Laclede conduct a multi-year review to evaluate whether buying this pricing option paid off for customers.** 



Staff unsuccessfully asserted a disallowance against Laclede on this topic in Case No. GR-2004-0273.  In that case, Laclede demonstrated that the option to purchase gas at the lower of first-of-month price or the daily price was effectively a hedge or insurance policy against intra-month price spikes.  To see the potential value of this option, one need look no further than Platt’s Gas Daily for Monday, February 4, where the average price at certain points in the northeast for that day exceeded the first-of-month price by $15-$20,
 while the January 25 edition showed price spikes for that day that averaged $20-$30 above the first-of-month price.
    



**Because Laclede solicited bids for the “lower of” option, the Company feels secure that it did not pay more than a fair market price for this insurance product.  And like other insurance policies, these options cannot be judged by whether they “paid off.”  Therefore, while Laclede will agree to review the recent results of purchasing the “lower of” options, as an accommodation to Staff, Laclede does not agree that determining whether there was a gain or loss for any particular time period is indicative of whether the Company should or should not continue to purchase this type of hedge. **       

III. Propane Cavern


In this section, Staff raises an issue regarding the propane cavern and a 2011 sale of propane by the Company.  Staff concludes that the treatment of the propane cavern and propane inventory may be addressed in a general rate case.  While over the years, Laclede has provided a great deal of propane related information to the Staff in ACA cases, **Laclede would note that the Staff has now issued a number of DRs regarding this matter in Laclede’s current rate case, Case No. GR-2013-0171.**     

IV.
Lange Underground Storage (UGS) Non-Recoverable Gas 


On pages 12-14 of its Memorandum, Staff discusses the same issue regarding UGS that it addressed in the 2009-10 ACA Case, Case No. GR-2011-0055.  Staff notes that in the 2010-11 ACA, Laclede recovered estimates of gas lost from the operation of its UGS storage field as a gas cost.  Staff disagrees that such lost gas is a gas cost.  Laclede believed that recovery of these storage gas losses through the PGA was appropriate since the Lange storage field is one of the resources used to meet the peak period gas requirements of Laclede’s customers.  Laclede estimates that the costs it recovered from customers through the CPGA during the ACA period amounted to less than three-tenths of one percent (.3%) of Laclede’s annual gas costs, or just over 10 cents per month for a typical residential customer.

Staff does not dispute the propriety of Laclede recovering such storage losses.  However, Staff does dispute the timing and method of recovery, and Staff asserts a disallowance in the amount of $932,636 based on such timing and method.  Staff argues that because the purpose of the ACA is to reconcile actual gas costs, the ACA is not appropriate for recovery of estimated storage losses.  Staff also argues that Laclede has historically recovered storage losses in its non-gas rates, and therefore should continue to do so.  Staff noted that Laclede made such a change in its 2010 rate case, and that Staff accepted these changes.  Finally, Staff indicated that Laclede does not have tariff authority to recover storage losses in the ACA.    

In response, Laclede would first note that the Lange storage field, like all similar geologic structures used to store gas, loses a small portion of its gas for various reasons, such as measurement errors or migration of gas to areas not in communication with the storage horizon.  Such losses are commonly considered a cost of doing business of operating such structures which, over the long run, save consumers on average many millions of dollars each year in reduced gas supply costs.  It is common practice for interstate natural gas pipelines that operate storage fields to recover such costs through specific storage fuel and loss trackers.  In fact, Laclede and its customers are already paying for storage losses on over 90% of Laclede’s storage gas, through the storage service Laclede purchases on the MRT pipeline.  Under the PGA flow through Laclede implemented in November 2009, Laclede is simply conforming the recovery of the cost of its own storage field losses to the same type of recovery that is used for MRT storage gas.  
Laclede admits that, based on a study it commissioned from NITEC, a well-respected engineering firm, Laclede adjusted its non-recoverable UGS balance in its last rate case, and that Staff accepted these changes.  Laclede emphasizes that this action resulted in a write-off of nearly 137 million therms for UGS gas losses that occurred over nearly 30 years.  Rather than allow this balance to build up again to unwieldy proportions that are certain to lead to larger dollar amounts due to higher priced gas, Laclede believes that it is far superior to collect much smaller amounts on a more regular and contemporary basis.  From the standpoint of inter-generational equity, the costs of current storage losses should be borne incrementally by current customers rather than in bulk by future customers.
With respect to the argument that the storage losses are estimated vs. actual, Laclede and Staff share a good deal of common ground.  Laclede intends to have NITEC prepare a very thorough and sophisticated model of the losses occurring in Laclede’s storage field roughly every two years.  Laclede’s intention, similar to how most costs are treated in the PGA process, was to maintain the estimated losses in the part of the PGA used for estimates (i.e., the CPGA) until such time as they could be trued-up, in this instance through the bi-annual study.  In other words, Laclede agrees with Staff that a true-up is not necessary or appropriate until such a study is completed.  

Regarding tariff authority, the following sections of Laclede’s CPGA clause suggest that recovery of the cost of storage losses is appropriate:

Sheet No. 15- The cost of purchased gas shall include but not be limited to all charges incurred for gas supply, pipeline transmission and gathering and contract storage.

Sheet No. 16-a- The current average commodity-related cost per therm shall reflect the known cost of all of the Company's gas supply resources at the time of the PGA filing

Sheet No. 17- The current average commodity-related cost per therm must reflect -- in addition to the costs of current purchased gas supplies -- costs or cost reductions at the time of such filing, that are expected to be realized, related to storage withdrawals,…

In conclusion, Laclede would like to better understand the rationale for Staff’s insistence that UGS losses continue to be recovered through base rates in a rate case.  Laclede remains open-minded on the issue and is certainly willing to adopt the best practice from a policy standpoint.    

V. AFFILIATE TRANSACTIONS AND FAIR MARKET VALUE
In this section, Staff recommends holding open this ACA case open pending resolution of the LER discovery dispute from earlier ACA cases.  The “LER discovery dispute” referred to by the Staff arose from Staff’s request for proprietary LER documents intended to establish the margins earned by LER on gas supply transactions with Laclede.  For more than a year, Laclede has been working with the Staff to resolve this and other issues relating to the standards that should be used to price affiliate transactions.  Over that time, the Commission has offered additional guidance on this matter, clearly stating that a fair market pricing standard, rather than the margin made by an affiliate, is the relevant consideration for determining whether an affiliate transaction has been properly priced.
  Accordingly, Laclede would, at this point, like to resolve these affiliate transactions issues based on the fair market standard that the Commission has firmly endorsed.  As discussed in Section II.B.5 above, Laclede is working with Staff to resolve affiliate issues and looks forward to a successful conclusion of those discussions.   
VI.
MISSOURI PIPELINE COMPANY OVERCHARGES
Staff recommends that this ACA case be held open to monitor Laclede’s actions with regards to pursuing refunds from MoGas (f/k/a Missouri Pipeline).  The Company disagrees that the instant case should be held open for such purpose and finds Staff’s recommendation in this regard singularly unfair.  

On August 28, 2007, the Commission issued its initial Report and Order in Case  No. GC-2006-0491, which was later revised on October 11, 2007 (the “Order”).  The Order found that MoGas’ tariff operated to lower the firm reservation rate it could charge non-affiliates such as Laclede.  
**The Order put Laclede in a tenuous position.  Laclede was concerned that withholding payment in accordance with the Order might jeopardize the reliable delivery of much needed gas into the western end of Laclede’s system.  While Laclede does not dispute that MoGas’ predicament was a result of its own actions, as indicated above, Laclede’s primary concern was and is the welfare of its customers.  As a result, Laclede determined a path that balanced its right to obtain rate reductions with its need to maintain reliable service.**  Shortly after the Commission’s initial order, on September 20, 2007, Laclede sent MoGas a letter placing MoGas on notice that Laclede reserved the right to obtain the benefits of any possible rate reductions that may accrue from such order.  Laclede then proceeded to pay MoGas’ bills under protest.  
Meanwhile, MoGas appealed the Order, but on April 22, 2010, the Western District Court of Appeals issued its mandate in favor of the Commission, rendering the Order final and unappealable.  In its recommendation in Laclede’s 2008-09 ACA case, Case No. GR-2010-0138, Staff noted that the Order had become final, and that finality had occurred within the 2009-2010 ACA Period. The Staff stated that it “expects Laclede to take action to ensure its customers pay only the authorized maximum MPC transportation rates.”

Laclede agreed with Staff that the time had come for it to take action.  On March 11, 2011, Laclede sued MoGas in St. Charles County Circuit Court.  As noted by Staff on page 15 of its Memorandum, on September 6, 2012, the Court awarded judgment to Laclede in the amount of $6,638,361 plus interest.  This ruling was the 22nd largest verdict in the state of Missouri in 2012.  Laclede is currently working diligently with MoGas to try and arrange a resolution of the dispute.  
Laclede reserved its right to a refund, and at the same time kept the gas flowing for the benefit of its customers.  The judge in the St. Charles County Circuit Court stated that “[Laclede’s] September 20, 2007 letter was sufficient in the circumstances to timely apprise MoGas of Laclede's claims. For Laclede to demand immediate payment from MoGas would have been a useless act, and the law does not require a useless act.”
When the Staff stated that it expected Laclede to take action, not only did Laclede take action but did so successfully.  Laclede recognizes that its actions going forward may be subject to scrutiny, but it seeks and deserves a clean bill of health for the actions it has taken to date.  In its December 30, 2010 recommendation in Case No. GR-2010-0138, Staff suggested that Laclede could be subject to a disallowance because Laclede should have refused to pay to MoGas “the overcharged amount” after the Order was issued.  While this language does not appear in Staff’s recommendation in this case, Laclede seeks clarification from the Staff that the purpose of keeping the ACA case open is not to penalize Laclede for any refunds owed to customers based on payments made to MoGas under protest after the date of the Order.
VII.
DISCOVERY ISSUES

In performing its gas supply audit, Staff believes it needs to see not just Laclede Gas Company gas supply materials, not just all of Laclede Gas board of director minutes, not just Laclede Group board minutes relating to gas supply issues, but all of Laclede Group’s board of director minutes.  While Laclede understands that the margins of relevance may be stretched in such matters, Laclede does not believe that it is necessary for Staff to access such a broad scope of unregulated activity, especially in the context of an audit of purchased gas costs..  

IX.
HEDGING

Staff addresses the subject of hedging in four sections.

A. Limited or Partial Hedging 

Staff is concerned that partial hedges could expose Laclede and its customers to unlimited upside price risk. Laclede and its customers are always exposed to unlimited price risk to the extent of gas purchases that aren’t subject to a hedge. A complete hedge tends to be more expensive for customers but gives complete protection according to its terms. A partial hedge tends to be less expensive and correspondingly provides less than complete protection, according to its terms. Together, the complete and partial hedges provide a desired level of protection and provide for greater diversity of pricing in Laclede’s portfolio.  

B. Time and Price Driven Hedging


Staff recommends that Laclede continue to evaluate the adequacy of its hedge coverage to assess exposure to market prices.  Laclede reviews its hedging strategy at least once per year and pledges to continue to do so.   
C. Performance Evaluation of Hedge Program

Staff recommends that Laclede evaluate its hedging performance, determining what factors caused its hedges to gain or lose money, and then use that information as guidance in future hedging.  The issue with this approach is that the hedges that were winners or losers one year may be the reverse the next year.  The key is to have a sound strategy that provides a reasonable basis for protecting customers from upward volatility.  As discussed above, the Company does review its strategy at least annually, and has changed its strategy in response to market conditions.  Also, Laclede has considered the OTC market, but for the time being continues to view it as less transparent and more risky than the established futures market, and less suited for LDCs that purchase a relatively low amount of baseload gas.
  WHEREFORE, for the foregoing reasons, Laclede respectfully requests that the Commission accept this Response.  
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� Tennessee, zone 6 and Algonquin city gates.


� Tennessee, zone 6, Algonquin city gates, and Transco, zone 6 NY.  Price spikes of this size are unlikely to occur in eastern Missouri, a fact which should be reflected in the price of first-of-month reservation charges in the Midwest.  


� See the Commission’s decisions in two Atmos ACA Cases (Case Nos. GR-2008-0364 and 2009-0417) and the opinion of the Western District Court of Appeals (WD74714, Opinion filed September 18, 2012) upholding the Commission’s decision.
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