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INTRODUCTION

Intervenors Spectra Communications Group, LLC d/b/a CenturyTel (“Spectra”)
and CenturyTel of Missouri, LLC (“CenturyTel”) submit the following in reply to the Initial Briefs filed by Applicant Missouri RSA No. 7 Limited Partnership d/b/a Mid-Missouri Cellular (“MMC”) and by the other parties to this proceeding.  Many of the points raised by the other parties in their respective Initial Briefs already have been adequately addressed in Spectra and CenturyTel’s Initial Brief, so only those new points which deserve additional comment will be here addressed.
I.  MMC’s LATEST SERVICE AREA REDEFINITION

On pages 23 and 24 of its Initial Brief, MMC at the eleventh hour states that it now “would be willing to limit its proposed ETC service area with respect to the area served by Spectra to the Concordia wire center”
.  According to MMC, it only included Spectra’s additional “partial wire centers to avoid any allegation that it was attempting to cream skim by only proposing to serve some, but not all, of the portion of the Spectra study area within MMC’s FCC-licensed coverage area”.   

As suggested in Spectra’s Initial Brief, MMC’s proposal has been a moving target from day one and MMC’s latest amendment to its request, coming as it does for the first time in MMC’s Initial Brief, continues MMC’s open ended and ever-changing approach to MMC’s ETC request.  If this truly is MMC’s position, it should have so stated in its original Application or at least modified its request by the time of hearing so the other parties would have the opportunity to adequately respond and the Commission would have the opportunity to evaluate MMC’s specific proposal based on record evidence adduced at hearing. 

Having said this, from Spectra’s perspective limiting MMC’s requested redefinition of Spectra’s service area to only the Concordia exchange, and removing the other partial Spectra exchanges, is certainly a preferable result to a grant of MMC’s Application as filed.  While not necessarily agreeing to the unusual, procedural way in which MMC has now modified its original service area request
, Spectra would ask the Commission to now formally treat MMC’s original Application as being amended, thereby at minimum precluding Spectra’s partial exchanges from being included in any ETC service area which might ultimately be granted, if any.  It has been long standing Commission practice that the Commission not grant relief which has not been requested and there is no compelling reason to change that practice here.  By limiting its request in Spectra’s service area to Spectra’s Concordia exchange, MMC has “spared” the Commission the need to decide whether including Spectra’s partial exchanges in MMC’s proposed service area is in the public interest.     

With respect to MMC’s amended request relating to the Concordia exchange, if including the partial Spectra exchanges was designed to avoid a “cream-skimming” problem originally, Spectra suggests that limiting MMC’s request now to only Spectra’s Concordia exchange--by MMC’s own definition--then necessarily raises that very issue and the Commission is required to address it.

As indicated in Spectra’s Initial Brief, the Commission under such circumstances is required to engage in a “rigorous”, fact-specific analysis relating to the Concordia exchange as outlined in Virginia Cellular and recommended by the Federal-State Joint Board.  The fundamental problem, however, is that the record currently before the Commission provides little, if any, evidence on the issue of whether including the Concordia exchange in MMC’s service area would amount to prohibited cream-skimming.  
In order to conduct such an analysis the Commission first would need to take much more evidence, including but not limited to evidence relating to existing Spectra USF support levels in the Concordia exchange, the specifics of Spectra’s dissagregation plan, and the number of affected customers in the Concordia exchange as compared to numbers of customers in other Spectra “high cost” exchanges.  The current evidentiary record, however, is silent on such relevant factual information.  Accordingly, for the Commission at this juncture to issue findings of fact as to no cream-skimming would be pure speculation without any evidentiary basis on the record.  The Commission cannot grant MMC’s request relating to the Concordia exchange without such a factual finding.
What can be gleaned from the existing record is that the Concordia exchange is much larger than the other partial Spectra exchanges within MMC’s FCC-licensed coverage area (MMC Application, Appendix D) and that it is located in an already highly competitive area along a major interstate highway (Tr. 218-219) where, according to Mr. Kurtis, other wireless carriers target their marketing and engage in cream-skimming (Tr. 152, HC Tr. 168-169).  Given the Commission’s familiarity with the relative population counts in the service areas in question, it should come as no surprise that MMC’s primary interest with respect to Spectra is in Spectra’s Concordia exchange.  Combined with MMC’s own statements as to why it included Spectra’s partial exchanges in the first place, MMC’s request on its face raises cream-skimming concerns.  What scant evidence there is weighs against granting MMC ETC status in Spectra’s Concordia exchange, at the very least until additional evidence can be adduced.
 Spectra concedes that in those exchanges served by MMC’s affiliate, Mid-Missouri Telephone, the corporate relationship between MMC and its affiliate LEC should arguably provide sufficient safeguards against cream-skimming (Tr. 220-21).  Spectra also notes that Sprint, which has a substantial wireless business of its own, has not contested MMC’s request with respect to the Sprint exchanges.  While Spectra still has serious policy concerns relating to the impact on the universal service fund due to the proliferation of ETC applications generally, Spectra can see where limiting MMC to ETC status in the Mid-Missouri Telephone and Sprint exchanges might be a possible option for the Commission if the Commission ultimately concludes that the public interest might be served by allowing MMC to become an ETC.  As an alternative to denying MMC’s request in its entirety, Spectra would urge the Commission to consider this simple, uncontested option.  Should the Commission decide to do so, MMC of course would remain free to seek to expand its ETC service area in a subsequent proceeding designed for that purpose.
II.  PRIOR COMMISSION ETC CASES
On pages 7 and 8 of its Initial Brief  MMC complains that it is somehow being treated differently than earlier ETC applicants before the Commission.  MMC’s complaint misses the mark in several respects.  Perhaps most fundamentally, MMC fails to recognize that the regulatory standards and procedures used to evaluate ETC applications have evolved over time, and for that matter, obviously continue to evolve.  The Virginia Cellular case (relied upon so heavily by MMC), and the Federal-State Joint Board Recommended Decision (not addressed by MMC in its Initial Brief), are prime examples of this evolution and show a clear departure from the liberal ETC application standards being applied prior to Virginia Cellular.  The Louisiana Public Service Commission Staff, just last month, has proposed thirteen new public interest standards to be applied on a case-specific basis in that state’s ETC application cases.
  

This Commission is not and should not be restricted today by any actions taken previously when ETC applications in Missouri were, for the most part, fairly new.  It also should be remembered that in the Commission case cited by MMC no party, including the incumbent LEC, opposed the application and obviously there is a significant difference procedurally and otherwise between contested and uncontested cases before the Commission.

The Green Hills case cited by MMC
 further differs in other respects from situation here, above and beyond the mere difference in the technologies used to provide service.  The ETC applicant in that case was seeking authority in only one exchange (Sprint’s Norborne exchange) and was obligated by its previously granted Commission certificate of service authority to provide facilities-based service throughout the entire exchange (Kurtis Tr. 223, lines 15-19), all consistent with and subject to the Commission’s full enforcement powers relating to quality of service and other regulatory customer protection requirements which are by rule imposed on all regulated certificated telecommunications companies.  Such obviously is not the case here.  MMC can hardly be said to be “similarly situated” to the Applicant in Green Hills. 
III.  CONDITIONS AND COMMISSION ENFORCEMENT POWERS

On pages 18-19 of its Initial Brief, MMC offers that it will comply with the reporting conditions imposed in the Virginia Cellular case.  Spectra and CenturyTel certainly agree that such reporting conditions should be the minimum conditions placed on MMC should the Commission ultimately decide to grant MMC’s Application in whole or in part.  However, it again should be noted that unlike the applicant in Virginia Cellular, MMC has not felt compelled to produce its build-out plans and other commitments in writing as part of its actual Application but rather it has chosen to make its substantive, very general representations only first in live testimony and then in its Initial Brief after the conclusion of the evidentiary hearing.  The way in which MMC has chosen to present its case to the Commission should give the Commission some pause as the Commission considers whether and to what extent the Commission might be able to subsequently review and enforce the commitments made by MMC, especially since MMC is not otherwise a regulated telecommunications company subject to the Commission’s regulatory oversight and jurisdiction.  MMC’s statement on page 4 of its Initial Brief that the Commission has no power to impose what MMC refers to as “additional requirements” on MCC should give the Commission further pause, especially since, as noted in Spectra’s Initial Brief, this Commission clearly has the legal authority to do just that.

The Public Counsel states on page 4 of its Initial Brief that it is important that the Commission somehow place reasonable limits on MMC so that “the PSC can monitor and ensure that essential telecommunications services are provided in a manner consistent with the protections afforded to wireline customers.”  To the extent MMC’s request is ultimately granted, Spectra could not agree more.  The devil, however, is in the details. 

MMC annually submitting information to this Commission in some unspecified form relating to its progress toward meeting its yet unspecified build-out plans is in practical effect illusory.  On what concrete basis is the Commission to judge whether MMC is meeting its build-out commitments--whatever those might be--and what sort of ongoing documentary proof will be required?  What level of Staff resources and scope of review will be required or even permitted by MMC?  Will a simple verified statement that “all is going according to plan” be sufficient?  
Even if MMC annually submits customer complaint and unfulfilled service request information in some form, the Commission’s ongoing investigative, discovery and enforcement powers are questionable in these areas given that MMC is not otherwise regulated by the Commission and that the FCC appears to have primary if not exclusive jurisdiction.   MMC has indicated that it does not feel it is bound by the Commission’s quality of service and customer protection rules.  (Tr. 129; 148; 191-92; 234-235; 246; 251).  To the extent the Commission might be said to possess some investigatory and enforcement powers over MMC, it would appear that the extent of such powers may well be governed more by MMC’s voluntary consent rather than by statute.  

The Commission should carefully consider the position in which it will find itself in subsequent years if the Commission’s only power is to ultimately refuse ETC re-certification.  Presumably, the Commission could not refuse re-certification without sufficient evidentiary justification and lawful legal process, whatever those might be.  Even assuming the Commission was able to obtain the necessary evidence that MMC had in some manner fail to live up to its commitments, the Commission could only “turn off the USF tap” on a going forward basis and would have no powers over the USF funds already received by MMC.  At minimum, a clear understanding now of the Commission’s role and powers relating to MMC should be a prerequisite to granting MMC’s ETC request, in whole or in part.
IV.  RURAL/NON-RURAL


On page 9 of its Initial Brief, MMC argues that since it has met the public interest standard for the rural areas sought in its Application, it necessarily has met its burden with respect to the non-rural areas.  Using this logic, if MMC has not met its burden with respect to rural areas, it hasn’t necessarily met its burden for non-rural areas.  As indicated in Spectra and CenturyTel’s Initial Brief, MMC has not met its burden with respect to the rural service areas.  Accordingly, MMC’s argument does not provide a basis for concluding MMC has met its burden with respect to its requested non-rural areas.  
The non-rural component of MMC’s request in any event must be judged independently according to the standards applicable to non-rural areas.  The reasons that MMC has not met the non-rural part of its burden are contained in CenturyTel’s Initial Brief and includes the problem of MMC’s proposal to split up CenturyTel’s existing exchanges below the exchange level, an issue to which MMC to this point has failed to adequately address.  To the extent that MMC attempts to do so in its Reply Brief, Spectra and CenturyTel note that they will not have an opportunity to respond.
V.  CONCLUSION

For all the reasons stated above and in their Initial Brief, Spectra and CenturyTel
respectfully suggest that MMC has failed to meet its burden of proof that MMC’s request is in the public interest, and that on balance, the record evidence that does exist indicates MMC’s request--especially with respect to Spectra’s rural exchange(s)--is not in the public interest.  Most fundamentally, should MMC become an ETC in any of the areas that it has requested, MMC must be willing to assume the fundamental obligation already being assumed by the incumbent LEC; namely, that MMC be willing and able to serve as the carrier of last resort.  MMC has presented no evidence that any Spectra or CenturyTel customer currently is being denied the type of service guaranteed by the universal service fund and by Missouri law.  A majority of MMC’s existing wireless customers also have landline phones.  (Tr. 154).  The evidence is speculative, at best, that MMC is willing and able to undertake the same obligations as are currently being undertaken by the incumbent LECs.  The Commission’s ability to meaningfully enforce MMC’s “commitments” is questionable.  The Commission should deny MMC’s Application, or in the alternative, limit the grant of ETC status to MMC to only those exchanges served by Mid-Missouri Telephone Company and by Sprint.   
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�   While there are differences, for purposes relevant here a “wire center” can be thought of as an “exchange”.   In its Application and throughout the hearing MMC sought to also include portions of Spectra’s Braymer, Kingston, and Lawson exchanges.  All of Spectra’s exchanges are rural.


�   As noted in Spectra’s initial brief, traditionally an applicant before the Commission is required to formally amend its application in writing if changes are made to an applicant’s original request or to at least narrow the issues to be litigated prior to hearing.


�   See, Louisiana Public Service Commission Docket No. R-27841, Official Bulletin #798, page 15, copy attached.


�   Commission Case No. CO-2003-0162.


� Federal-State Joint Board, Recommended Decision, paragraph 10, citing Texas Office of Public Utility Counsel v. FCC, 183 R.3d 393, 418 (5th Cir. 1999).
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