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sTaTE oF T \issn U )

) SS.
county of St (ouis (o )

BEFORE THE MISSOURI PUBLIC SERVICE COMMISSION

in the Matter of the Application of Big )
River Telephone Company. L.1.C to )
Expand its Certificate of Basic L.ocal )
Service Authority to include provision ) Case No. TA-2007-0093
of Basic Local Exchange )

Telecommunicaons Scrvices in the )

Exchanges of BPS Telephone Company )

and to Continue to Classify the }
Company and its Services as )
Competitive. )

AFFIDAVIT OF GERARD J. HOWE

COMES NOW Gerard ). Howe. of lawful age. sound of mind and being first duly
swomm. deposes and states:

1. My name is Gerard J. Howe. 1am the CEQO for Big River Telephone Company.
LLC.
2. Attached hereto and made a part hereof for all purposes is my Surrcburtal
Tcslimony in the above-referenced case.
I hereby swear and affirm that my statements contained in the attached
tequmony are true and correct to the best of my knowlgdge and belief.

/L/'L(_/fﬂ %.A_/\

Gerard J. Howe

__ SUBSCRIBED AND SWORN to before me. a Notary Public. this '2{ )H‘\ day of
JANU Rl L2007,
\

Notary Public

My Commissior Expires: 5/3 (/QO(O
(SEAL) ANDREW THOMAS SCHWANTNER
Pubile - Notary Seal
STATE OF MISSOURI
iesion 408855676
My Comm Expires 5/ 31/ 2010
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Surrebuttal Testimony Gerard J. Howe

On Behalf of Big River Telephone
Company, L1LC

January 31, 2007

PRE-FILED SURREBUTTAL TESTIMONY
OF
GERARD J. HOWE
PLEASE STATE YOUR NAME AND BUSINESS ADDRESS.

My name is Gerard J. Howe. My business address is 24 So. Minnesota Ave., Cape

Girardeau, Missouri, 63703.

DID YOU PREVIOUSLY SUBMIT DIRECT TESTIMONY IN THIS CASE?

Yes.

WHAT IS THE PURPOSE OF YOUR SURREBUTTAL TESTIMONY?
The purpose of my surrebuttal testimeony is to respond to the rebuttal testimony

submitted by staff witness John Van Eschen and BPS witness Schoonmaker.

IN HIS REBUTTAL TESTIMONY, STAFF WITNESS JOHN VAN ESCHEN
INDICATES THAT STAFF ONLY HAS ONE CONCERN WITH BIG RIVER’S
APPLICATION, INVOLVING SUBMISSION OF QUARTERLY QUALITY OF

SERVICE REPORTS. HOW DO YOU RESPOND TO THAT CONCERN?
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While Staff otherwise supports our application, Mr. Van Eschen appropriately brings to

the Commission’s attention that Big River had not submitted some required quarterly

quality of service reports.

Once Staff informed Big River of this oversight, we immediately commenced efforts to
generate the required reports. We have now submitted the reports, which show that we
are currently meeting all the applicable standards. Unfortunately, with a change in
personnel we had a breakdown in our submittal process, but that has now been
corrected. We regret the oversight and are committed to prevent any recurrence. We
have met with Staff and discussed our reports and plan to immediately address their

remaining concemns about the manner in which we track and compile the data.

ON PAGE 3 OF HIS REBUTTAL TESTIMONY, BPS WITNESS
SCHOONMAKER TESTIFIES THAT BIG RIVER’S APPLICATION IS

UNIQUE; DO YOU AGREE?

No. For example, the Commission previously granted authority to Missouri State
Discount Telephone to provide basic Jocal telecommunications service in all exchanges
in the state, including those served by BPS. (Case No. TA-2001-0334, see Schedule 2).
The authority granted was not limited, so I believe that Mr. Schoonmaker is incorrect
when he states that our application is the first for facilities-based authority. I recognize

and accept Mr. Van Eschen’s testimony (page 9) that there are few examples of prior
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authorizations of basic local competition in small ILEC exchanges, but Mr.

Schoonmaker’s assertion that we are the first is incorrect.

BPS WITNESS SCHOONMAKER ASSERTS THAT BIG RIVER HAS NOT
MET THE APPLICABLE STANDARDS REGARDING ITS APPLICATION TO
EXPAND ITS SERVICE AREA SO THAT IT CAN COMPETE IN THE BPS

EXCHANGES. DO YOU AGREE?

No. I believe through our Application and my Direct Testimony, Big River has satisfied
the requirements of the statutes and rules that govern issuance of the requested
expansion of our certificate of authority to include the exchanges served by BPS,
continuing to classify Big River and its services as competitive, and continuing to grant

the requested waivers. Staff witness Van Eschen agrees. (Van Eschen Rebuttal).

BPS witness Schoonmaker inaccurately disputes the point, but only as to compliance

with Section 392.451.2(4). (Schoonmaker Rebuttal p. 5).

I re-read Section 392.451.2(4) and I believe it states the Commission should establish
rules that at 2 minimum require a CLEC to comply with all of the same rules and

regulations as the commission may impose upon the incumbent. It seems significant
to me that this provision does not reference statutes, just ‘rules and regulations as the

commission may impose’. The rate of return regime imposed by statute (392.240.1) on
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incumbents shouid not apply to competitors and the Commission should waive that
statute as to Big River as it always has done for CLECs pursuant to Section 392.361.3.
It is my understanding that once a statute is waived, the Commission’s authority to

apply the underlying regulations to the CLEC is removed, making waiver of such rules

seem completely appropriate.

After certification and upon Big River providing service in BPS’s service area, it would
appear that under section 392.245 BPS will be cligible to elect price cap regulation, so
even BPS would not be subject to rate of return regulation. But whether BPS takes
advantage of that option, Big River should not be subject to rate of return regulation.
Section 392.451.2(4) should be interpreted in light of that reality, so as not to require
Big River to meet regulations which only pertain to the exercise of rate of return

regulation.

In addition, it appears to me that no purpose would be served if the Commission were
to suddenly refuse to continue to waive rule 4 CSR 240-10.020 (income on depreciation
fund investments) and rule 4 CSR 240-30.040 (uniform system of accounts). The only
other rule for which Big River has applied for waiver as to the BPS service area is 4
CSR 240-3.550(5)(C) which concerns exchange boundary maps. Given that Big River
must follow BPS's exchange boundaries, submission of an additional map would seem

superfluous.
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From my perspective, there does not seem to be a legitimate issue underlying Mr.
Schoonmaker’s concern with the limited waivers sought by Big River. BPS has
attempted to create an issue where none exists presumably because it seeks to forestall

competition, to the public’s detriment.

Based on my review of Commission records, I understand that when the Commission
certificated Missouri Discount Telephone (MSDT) to offer basic local service in the
BPS exchanges, it waived these same statutes and rules with BPS’s stipulated consent.
So BPS has not consistently opposed granting standard waivers of statutes and rules to
CLECs secking authority to compete in its exchanges and BPS has offered no reasons
why it opposes granting of the waivers for Big River, yet consented to the same waivers

for another CLEC, MSDT.

I understand, in Case No. TO-2001-334, BPS joined in a stipulation submitted on or
about February 28, 2001 that called for the Commission to grant a certificate of
authority to MSDT to provide basic local service throughout the state including in the
BPS exchanges. BPS and the other parties stipulated that the Commission should grant
to MSDT the same standard waivers that Big River now requests. A copy of the
stipulation is attached hereto as Schedule 1. In March 2001, in reliance on the

stipulation, the Commission issued its Order granting the requested certificate of
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authority to MSDT, and granted the requested waivers. A copy of the order is attached

hereto as well as Schedule 2.

The background of BPS’s support for MSDT’s application for authority and waivers is
illuminating. In May 2002 the Commission commenced proceedings regarding Staff’s
complaint that BPS was over-earning by $852,419 annually (Case No. TC-2002-1076).
It appears that BPS twice tried to fend off that complaint by electing price cap
regulation under Section 392.245; both times in reliance upon the existence of MSDT
as an authorized competitor. Both times the Commission denied BPS’s election. (Case
Nos. 10-2003-0012 and 10-2004-0597, copies of orders attached as Schedules 3 and 4
respectively). Ultimately, I understand that the over-earnings complaint was resolved in
April 2005 when BPS stipulated to a reduction of $460,000. (A copy of the final order

in the complaint proceeding is attached as Schedule 5).

While the over-earnings complaint proceeding was pending, and as it found that the
Commission was not going to accept competition from MSDT as a sufficient basis for a
price cap election, BPS repeatedly urged Big River to become its competitor as well.
At the time, it was not a high priority expansion for Big River. But now that the over-
earnings complaint has been resolved, and with the amendment of the price cap election
standards by the Missouri Legislature in 2005 (SB 237) to allow wireless competitors

to provide a basis for an election by a small ILEC in lieu of CLEC competition, it
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appears BPS no longer needs Big River as a competitor. And now BPS asserts that the

standard waivers which it stipulated were appropriate for MSDT are not legally

permissible for Big River. Obviously, Big River disagrees.

The Commission should take notice of the foregoing orders and pleadings regarding

MSDT and BPS.

ON PAGES 6 AND 7 OF HIS TESTIMONY, BPS WITNESS SCHOONMAKER
LISTS VARIOUS REPORTS AND STATES THAT BIG RIVER MUST FILE
THEM WITH THE COMMISSION. DO YOU HAVE ANY COMMENTS

ABOUT THIS LIST OF REPORTS?

While [ generally agree with his list of required reports, BPS witness Schoonmaker
incorrectly asserts that annual reports for a CLEC must be in the same format as ILEC

reports. (Schoonmaker Rebuttal p. 6-7).

After reviewing Mr. Schoonmaker’s testimony, I re-read Section 392.451.2(3) which
states that the Commission should establish rules that at a minimum require a
competing provider of basic local telecommunications service in an area served by a
small incumbent (less than 100,000 access lines in the state per 386.020(30)) to make
reports and other informational filings with the Commission as required of the

incumbent, The statute does not state that the Commission must direct both incumbent
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and competitor to use exactly the same reporting format. Hence, it remains appropriate
for the Commission to require BPS to use the prescribed Incumbent Local Exchange
Carrier annual report form, and to require Big River to use the prescribed Competitive
Local Exchange Carrier annual report form. As already indicated, the Commission
shouid not impose rate of return regulation upon a CLEC. Likewise, no purpose would
be served to require Big River to incur the cost of submitting information that would

only be pertinent to a company subject to rate of return regulation, such as is found in

the ILEC annual report form.

Further, I believe that the aforementioned Section 392.451.2(3) should be interpreted in
conjunction with Section 392.361.5, which I believe served as the basis upon which the
Commission originally granted Big River waivers with respect to certain Commission
rules. I understand 392.361.5 continues to authorize the waivers requested. Again from
reading 392.361.5, I also understand that the only exceptions to the Commission’s
waiver authority are set forth in Section 392.390. Again, just a simple reading of
392.390(1) reveals that it expressly allows for different forms of annual reports for

different companies.

ON PAGES 7 TO 9 OF HIS REBUTTAL TESTIMONY BPS WITNESS

SCHOONMAKER EXPRESSES CONCERN ABOUT WHETHER BIG RIVER
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WILL OFFER SERVICE TO END USERS IN AREAS NOT SERVED BY

CABLE TELEVISION FACILITIES. HOW DO YOU RESPOND?

Mr. Schoonmaker raises unfounded concerns about how Big River will provide service.
{Schoonmaker Rebuttal p. 7). As stated in the Application and in my Direct

Testimony, Big River will directly offer services throughout the three exchanges.

Mr. Schoonmaker apparently misunderstood my direct testimony, where in the course
of discussing Big River’s use of cable television facilities I indicated that we served
about 4,500 customers using such facilities. Big River also serves over 14,000 access
lines by means of resale of ILEC services and use of ILEC UNE facilities. There
simply is no factual basis for Mr. Schoonmaker’s “concern” about the number of

customers that Big River serves using “telephone company lease or resold facilities”.

AT PAGE 9 OF HIS REBUTTAL TESTIMONY BPS WITNESS
SCHOONMAKER STATES THAT BIG RIVER CURRENTLY DOES NOT
HAVE AN INTERCONNECTION AGREEMENT WITH BPS. HOW DO YOU
RESPOND?

BPS witness Schoonmaker is correct that Big River does not yet have an
interconnection agreement with BPS. As [ stated in my direct testimony at pages 6-7,

Big River will seek an interconnection agreement with BPS. We will pursue such an
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agreement both for the general purpose of interconnection and for the purpose of
providing services to customers that cannot be served by cable television facilities. Of

course, we also have the option of instailing our own facilities if that makes sense to us

and the customer.

Based on my previous negotiations with other small incumbent telephone companies, |
understand that as an incumbent local exchange carrier, BPS is obligated under Section
251(a) of the Telecommunications Act of 1996 to interconnect directly or indirectly
with Big River’s facilities and equipment. [ understand that it is also obligated under
Section 251(b) of the Act to allow Big River to resell its telecommunications services,
provide number portability, provide dialing parity and permit nondiscriminatory access
to telephone numbers, operator services, directory assistance, and directory listings,
afford access to poles, ducts, conduits and rights-of-way, and establish reciprocal
compensation arrangements for the transport and termination of telecommunications.
Further, it is my understanding that under Section 251(c), BPS must also negotiate
interconnection agreemenits, provide interconnection, unbundled network elements,

resale, notice of changes, and collocation.

I do also understand that Section 251(f) provides for an exemption from Section 251(c¢)

for rural carriers until this Commission reviews a bona fide request, and allows this

Commission to grant certain suspensions and modifications 1o obligations under

10
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Sections 251(b) and (c) based on specific standards. However, I do not see how such
provisions could provide a basis for denying Big River’s Application in this case. To
the contrary, it is customary and appropriate for Big River to obtain its certificate first
and then pursue an interconnection agreement with BPS. This is what Big River has

done in other states. Whatever obstacles BPS may try to raise at that point to delay our

entry into BPS’ markets should be separately addressed by the Commission.

AT PAGES 9 TO 11 OF HIS REBUTTAL TESTIMONY BPS WITNESS
SCHOONMAKER EXPRESSES CONCERN ABOUT WHETHER BIG RIVER
WILL OFFER DIFFERENT SERVICES TO CUSTOMERS SERVED
THROUGH CABLE TELEVISION FACILITIES VERSUS THROUGH
TELEPHONE COMPANY FACILITIES. HOW DO YOU RESPOND?

When required by law, the services will be the same throughout these exchanges, at the
same prices. When the law allows different services and/or pricing, Big River will
certainly utilize available flexibility to better address customer needs. I am aware of
recent changes in Missouri statutes that were strongly promoted by ILECs which
include the flexibility to offer packages of services under section 392.200.12 without
the constraints that have applied to individual services concerning price differentiation
and exchange-wide offerings. Big River is entitled to offer such packages of services

just as the ILECs who sought this flexibility. I believe Mr. Schoonmaker’s implication

11
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that Big River must in all instances make identical offerings without regard to the

underlying facilities is simply incorrect.

The Poplar Bluff “example” mentioned by Mr. Schoonmaker at pages 9-10 of his
Rebuttal testimony is illustrative, for the package of services in question obviously is
not basic local service or the set of “essential services”, but rather is a package
including broadband internet access. Big River provides various other services and
packages in Poplar Bluff using both cable television facilities and large incumbent

AT&T Missouri facilities.

It is worth noting that Big River currently is not authorized to provide service in a small
ILEC’s service area in Missouri, so its current operations cannot be examined for
compliance with Missouri requirements regarding service in small ILEC exchanges that

do not yet apply to it.

AT PAGES 10-11 BPS WITNESS SCHOONMAKER EXPRESSES CONCERNS
ABOUT CONSISTENCY BETWEEN BIG RIVER’S SERVICE OFFERINGS
AND ITS TARIFFS. HOW DO YOU RESPOND?

Big River’s service offerings include voice-over-internet-protocol (VOIP) services.
Until recently, Big River understood from FCC decisions that such services were not

subject to regulation by the Commission. However, Big River now understands from

12
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proceedings involving other companies that the Commission is asserting jurisdiction

over such services. Big River does not intend to dispute the matter with the

Commission and will revise its tariffs accordingly to include its VOIP offerings.

MR. SCHOONMAKER ALSO TESTIFIES THAT HE COULD NOT FIND
INFORMATION ABOUT ALL OF BIG RIVER’S SERVICES ON ITS
WEBSITE. HOW DO YOU RESPOND?

We provide information about our services in various ways. We do not provide

information about each and every service in all media. Further, such information

changes frequently.

AT PAGES 11-14 OF HIS REBUTTAL TESTIMONY BPS WITNESS
SCHOONMAKER EXPRESSES CONCERN THAT BIG RIVER DOES NOT
DIRECTLY PROVIDE SERVICES TO ITS CUSTOMERS. HOW DO YOU
RESPOND?

Mr. Schoonmaker is incorrect. Big River directly provides service to ifs customers.
When a cable television provider is also involved, that company frequently markets Big
River’s services in conjunction with its own cable television offerings, but the customer
signs an agreement with Big River for the telephone service and Big River is
responsible for providing it. Our cable partners are promoting our service and are not

offering their own services in competition with ours. Big River is normally identified as

13
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the provider on the bill to the customer, even when the cable company is responsible
for the billing process. A sample of the customer agreement is attached hereto as
Schedule 6. As indicated, with the Commission now asserting jurisdiction over VOIP

services, Big River is re-examining how such services are being offered to the public

and will revise its tariffs accordingly.

DO YOU HAVE ANY FURTHER RESPONSE TO MR. SCHOONMAKER?

Only that | would hope that the Commission recognizes that BPS has become involved
in this case in a fairly transparent effort to obstruct competition from Big River, and its
opposition is not in the public interest. As Mr. Van Eschen and I have both testified.
granting Big River’s Application will promote the public interest by providing

customers with a meaningful choice.

DOES THAT CONCLUDE YOUR TESTIMONY?

Yes.
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UNANIMOUS STIPULATION AND AGREEMENT

Missouri State Discount Telephone (Applicant) initiated this proceeding on
November 29, 2000, by filing an Application requesting a certificate of service authority :
to provide basic local exchange and interexchange telecommunications services in all of
Missouri.

The Missouri Public Service Commission (Commission) granted the Missouri

Independent Telephone Company Group (MITG) and the Small Telephone Company
Group (STCG) timely applications to intervene.

A. Standards and Criteria

1. Applicant is requesting to enter into all small LEC and large LEC areas of
the state of Missouri. Applicant is requesting certification 1o provide basic local and
interexchange telephone service. As to the smali LEC areas Applicant agrees to comply
with section 392.451 and provide the “essential local telecommunications services” listed
in 4 CSR 240-31.010(5). As to the large LEC areas, for purposes of this Unanimous

Stipulation and Agreement, the Parties agree that applications for basic local exchange




o ®
service authority in exchanges served by “large™ local exchange companies (LECs)’
should be processed in a manner similar to that in which applications for interexchange
and local exchange authority cuﬂently arc handled.

2. In determining whether Applicant’s application for certificate of service
authority should be granted, the Commission should consider Applicant’s technical,
financial, and managerial resources and abilities to provide basic local
telecommunications service. Applicant must demonstrate that the basic local services it
proposes to offer satisfy the minimum stendards established by the Commission,
including but not limited to ﬁ}ing and maintaining basic local service tariffs with the
Commission in the same manner and form as the Commission requires of incumbent
local exchange carriers (“TLECs™) with which Applicant seeks to compete. Further,
Applicant agrees to meet the minimum basic local service standards, including quality of
service and billing standards, as the Commission requires of the ILECs with which
Applicants seeks to compete. Notwithstanding the provisions of §392.500 R.S.Mo.
20007, as a condition of certification and competitive classification, Applicant agrees that,
unless otherwise ordered by the Commission, Applicant’s originating and terminating
access rates will be capped at the levels authorized by the Commission in In the Matter of

Access Rates to be Charged By Competitive Local Exchange Telephone Companies in

the State of Missouri, Case No. TQ-99-596., Accordingly, the parties acknowledge and
agree that Applicant may submit tariffs providing for originating and/or terminating
exchange access rates equal to or less than those of the directly competing ILEC in each

exchange in which Applicant is authorized to provide basic local telecommunications

'Large LECs are defined as LECs that serve 100,000 or more access lines, § 386.020 R.S.Mo.
2000. In Missouri, the current large LECs are SWBT, Sprint, and GTE and Spectra.
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services. Additionally, Applicant agrees that if the directly competing ILEC, in whose
service area Applicant is operating, decreases its originating and/or terminating access
service rates, Appiicant shall file an appropriate tariff amendment to reduce its
originating and/or terminating access rates within thirty (30) days of the directly
competing ILEC’s reduction of its originating and/or terminating access rates in order to
maintain the cap.’ Further, Applicant agrees to offer basic local telecommunications
service as a separate and distinct service and has sufficiently identified the geographic
area in which it proposes to offer basic local service. Such area follows exchange
boundaries of the ILECs in the same area and is no smaller than an exchange. Finally,
Applicant agrees to provide equitable access to affordable telecommunications services,
as determined by the Commission for all Missourians within the geographic area in
which it proposes to offer basic local service, regardless of residence or income. See
§392.455.

K Applicant has submitted its Application without tariffs and seeks a
temporary waiver o'f 4 CSR 240-2.060(6)(C). Applicant agrees to file its initial tariffs
within 30 days of an approved iaterconnection agreement and serve all parties thereto
with written notice at the time the initial tariffs are submitted to afford them an
opportunity to participate in the tariff approval process. Applicant will provide copies of
the tariff immediately to a reqﬁcsting Party. Any service authority shall be regarded as
conditional and shall not be exercised until such time as tariffs for services have become

effective. When filing its initial basic local tariff, Applicant also shall file and serve a

2 All RSMo citations are to RSMo 2000 unless otherwise indicated.
* This provision shall not be construed to require Applicant to file a tariff amendment If. (1)
Applicant has concurred in the directy competing ILEC's access tariff, or (2) Applicant's




written disclosure of all resale and/or interconnection agreements which affect its
Missouri service areas; all portions of its Missouri service areas for which it does not

have a resale and/or interconnection agreement with the ILEC; and an explanation of why

such a resale and/or interconnection agreement is unnecessary for such areas.

4, Pursuant to § 392.420, Applicant has requested that the Commission
waive the application of the following statutory provisions and rules to its basic local
telecommunications services and interexchange service, and the Parties agree that the
Commission should grant such request provided that § 392.200 should continue to apply
to all of Applicant’s services. In its application MSDT requested some statutory terms
that are different than those listed below. MSDT agrees to amend its application to
request the following waivers:

For MSDT’s basic local service offerings:

Statutory Provisions Commission Rules
§392.210.2 : 4 CSR 240-10.020

§ 392.240(1) 4 CSR 240-30.010(2)(C)
§392.270 4 CSR 240-30.040

§ 392.280 4 CSR 240-32.030(4)XC)
§ 392.290 4 CSR 240-33.030

§ 392.300.2 4 CSR 240-35

§ 392.310

§ 392320

§392.330

§ 392,340

For MSDT’s Interexchange and non-switched service offerings:

Statutory Provisions Commission Rules
§392.210.2 4 CSR 240-10.020
§ 392.240(1) 4 CSR 240-30.010(2)(C)
§ 392.270 4 CSR 240-30.040
§ 392.280 4 CSR 240-33.030
§ 392.200 4 CSR 240-35

§ 392.300.2

§ 392.310

§ 392.320

§ 392.330

§ 392.340

cofresponding originating and/or terminating access rates are not higher than the ILEC's
originating and/or terminating access rates following the ILEC’s reduction of rates.




5. In negotiating the remaining provisions of this Unanimous Stipulation and
Agreement, the Parties employed the foregoing standards and criteria, which are intended
1o meet the requirements of eiisting law and §§392.440, 392.450, 392.451 and 392.455
R.S.Mo. 2000 regarding applications for certificates of local exchange service authority
to provide or resell basic local telecommunications service.

B. Applicant Certification

6. Applicant hereby agrees that its Application should be deemed amended to
include by reference the terms and provisions described in paragraphs 2-4 above.

7. Based upon its verified Application, as amended by this Unanimous
Stipulation and Agreement, Aéplicant asserts, and no party makes a contrary assertion,
that there is sufficient evidence from which the Commission can find and conclude that
Applicant:

a. possesses sufficient technical, financial and managerial resources
and abilities to provide basic local telecommunications service and
local exchange telecommunications service, including exchange
access service and interexchange service;

b. proposes and agrees to offer basic local services that satisfy the
minimum standards established by the Commissioﬁ;

c. has sufficienfly identified the geographic area in which it proposes
to offer basic local telecommunications service, and such area
follows exchange boundaries of the ILECs in the same areas, and

such area is no smaller than an exchange;




h.

® | ®

will offer basic local telecommunications service as a separate and
distinct service;

has agreed to provide equitable access to affordable basic local
telecommunications services, as determined by the Commission,
for all Missourians within the geographic area in which Applicant
proposes to offer basic local service, regardless of where they live
or their income;

in small LEC areas will offer telecommunications service which
the commission has determined are essential for purposes of
qualifying for state universal service fund support found in 4 CSR
240-31.010(5)* and will advertise the availability of such essential
services - and the charges therefor using media of general
distribution in compliance with §392.451;

has sought authority which will serve the public interest.

8. Applicant asserts, and no Party opposes, that Applicant’s Application and

4 4 CSR 240-31.010 provides the definition of “essential local telecommunications services" as
follows: (5) Essential local telecommunications services—Two (2)-way switched voice residential
service within a local calling scope as determined by the commission, comprised of the following
sarvices and their recurring charges:(A) Single line residential service, including Touch-Tone
dialing, and any applicable mileage or zone charges; (B) Access to local emergency services
including, but not limited to, 811 service established by local autherities;{C) Access to basic local
operator services;(D) Access to basic local directory assistance;(E) Standard intercept service;(F)
Equal access to interexchange carriers consistent with rules and regulations of the Federal
Communications Commission (FCCY;(G) One (1) standard white pages directory listing; and(H)
Toll blocking or toli contre! for qualifying low-incoms customers.




II ' .

request for authority to provide basic local telecommunications services and local
exchange telecommunications services (including exchange access service) should be
granted.  All services authorized herein should be classified as competitive
telecommunications services provided that the requirements of § 392.200 continue to
apply, and Applicant shall remain classified as a competitive telecommunications
company. Applicant asserts, and no Party opposes, that such service§ will be subject to
sufficient competition by the sc:-rvices of the ILECs to justify a lesser degree of regulation
of Applicant’s services consistent with the protection of ratepayers and the promotion of
the public interest. Such classification should become effective upon the tariffs for the
services becoming effective, Such authority should be conditional, not to be exercised
until such time as tariffs for those services have been filed (logether with the written
disclosure as stipulated above) and have become effective. The Commission’s Order
should state the foregoing conditions substantially as follows:

The service authority and service classification herein granted are subject

to the requirements of §392.200 R.S.Mo. 2000 and are conditional and

shall not be exercised until such time as tariffs for services have become
effective,

The Parties agree that Applicant’s switched access services may be classified as
competitive services. The Parties further agree that Applicant’s intrastate switched
exchange access services are subject to §392.200. Any increases in intrastate switched
access service rates above the maximum switched access service rates as set forth in
paragraph 2 herein shall be made pursuant to §§392.220 and 392.230 and not §§392.500
and 392.510. Applicant agrees that if the directly competing ILEC, in whose service area
Applicant is operating, decreases its originating and/or terminating access rates,

Applicant shail file an appropriate tariff amendment to reduce its originating and/or




terminating access rates in the directly competing ILEC’s service area within thirty (30)
days of the directly competing ILEC's reduction of its originating and/or terminating
access rates in order to maintain the cap.” The Commission’s Order should state the

foregoing conditions substantially as follows:

The service authority and service classification for switched exchange
access granted herein is expressly conditioned on the continued
applicability of §392.200 R.S.Mo. and the requirement that any increases
in switched access service rates above the maximum switched access
service rates set forth herein shall be made pursuant to §§392.220 and
392.230 R.S.Mo. and not §§392.500 and 392.510 R.S.Mo. Applicant
agrees that if the directly competing ILEC, in whose service arca
Applicant is operating, decreases its originating and/or terminating access
service rates, Applicant shall file an appropriate tariff amendment to
reduce its originating and/or terminating access rates in the directly
competing ILEC’s service area within thirty (30) days of the directly
competing ILEC’s reduction or its originating and/ot terminating access
rates in order to maintain the cap. Applicant will not be required to file a
tariff amendment if: (1) Applicant has concurred in the directly competing
ILEC's access tariff; or (2) Applicant’s existing originating and/or
terminating access rates are not higher than the directly competing ILEC’s

originating and/or terminating access rates following the ILEC’s reduction
of rates. ‘

9. Applicant's request for a temporary waiver of 4 CSR 240-2.060(6)(C)¢,
which requires applications to include a proposed tariff with a 45-day effective date, is
not opposed by the Parties and should be granted, because at the time of filing its
Application, Applicant does not yet have approved a resale or interconnection agreement
with any ILEC. Applicant agrees that at such time as all facts necessary for the
development of tariffs become known, it will submit the tariff{s) within 30 days of an
approved interconnection agreement, with a minimum 45-day proposed effective date, to

the Commission for its approval, together with the writter disclosure as stipulated above.

* See Footnote 3.




Applicant shall serve notice to all parties and participants in this docket of the filing of its
tariff{s) at the time filed with the Commission and serve the tariff{s) with the aforesaid
written disclosure and shall upon request immediately provide any Party with a copy of
Applicant’s proposed tariff(s). The Commission’s order should state these obligations as
conditions to the temporary waiver of 4 CSR 240-2.060(6)(C), substantially as follows:

Applicant’s request for temporary waiver of 4 CSR 240-2.060{6)(C) is
hereby granted. Within thirty (30) days of the effective date of an Order
approving an interconnection agreement with any underlying carrier,
applicant shall submit its tariff for Commission approval.  Such tariff{s)
shall have a minimum 45-day effective date and the Applicant shall serve
written notice upon the Parties hereto of such submittal and shall provide
copies of such tariff{s) to such Parties immediately upon request. When
filing its initial basic local service tariff in this docket, the Applicant also
shall file and serve upon the Parties hereto a written disclosure of all resale
or interconnection agreements which affect its Missouri service areas; all
portions of its Missouri service areas for which it does not have a resale or
interconnection agreement with the ILEC; and its explanation of why such
resale or interconnection agreement is unnecessary for any such areas.

10.  Applicant’s request for waiver of the application of the following rules

and statutory provisions as they relate 1o the regulation of Applicant’s basic local and

interexchange telecommunications services should be granted:

For MSDT’s basic local service offerings:

Statutory Provisions Commission Rules

§ 392.210.2 4 CSR 240-10.020

§ 392.240(1) 4 CSR 240-30.010(2)(C)
§392.270 4 CSR 240-30.040

§ 392.280 4 CSR 240-32.030(4)(C)
§ 392.2%0 4 CSR 240-33.030

§ 392.300.2 4 CSR 240-35

§ 392.310

§ 392,320

§ 392.330

§ 392.340

® MSDT actually requested temporary waiver of “4 SCR 240.060(4){H)" and described the 45 day
effective date. As this section does not exist it is the parties understanding that the section meant
to be clted is 4 CSR 240-2.050(6)(c).

!
j
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For MSDT’s Interexchange and non-switched service offerings:

Statutory Provisions Commission Rules
§ 392.210.2 4 CSR 240-10.020
§ 392.240(1) 4 CSR 240-30.010(2)(C)
§ 392,270 4 CSR 240-30.040
§ 392.280 4 CSR 240-33.030
§ 392.290 4 CSR 240-35

§ 392.300.2

§ 392310

§ 392.320

§ 392.330

§ 392,340

11.  This Unanimous Stipulation and Agreement has resulted from extensive
negotiations among the signatories and the terms thereof are interdependent. In the event
the Commission does not adopt this Stipulation in total, this Stipulation and Agreement
shall be void, and no signatory shall be bound by any of the agreements or provisions
hereof, The stipulations herein are specific to the resolution of this proceeding and are
made without prejudice to the rights of the signatories to take other positions in other
proceedings,

12.  In the event the Commission accepts the specific terms of this Unanimous
Stipulation and Agreement, the Parties and participants waive with respect to the issues
resolved herein their respective rights pursuant to §536.080.1 to present testimony, to
cross-examine witnesses, to present oral argument or written briefs, their respective rights
to the reading of the transcript by the Commission pursuant to §536.080.2, and their
respective rights to seek rehearing pursuant to §386.500 and their respective rights to

seek judicial review pursuant to §386.510. The Parties agree to cooperate with Applicant

10




and with each other in presenting this Unanimous Stipulation and Agreement for
approval to the Commission and shall take no action, direct or indirect, in opposition to
the request for approval of the Applicant’s Application made herein.

13.  The Staff shall file suggestions or a memorandum in support of this
Unanimous Stipulation and Agreement and the other parties shall have the right to file
responsive suggestions or prepared testimony. All responsive suggestions, prepared
testimony, or memorandum shall be subject to the terms of any Protective Order that may
be entered in this case.

14.  The Staff also shall have the right to provide, at any agenda meeting at
which this Unanimous Stipulafion and Agreement is noticed to be considered by the
Commission, whatever oral explanation the Commission requests; provided that Staff
shall provide, to the extent reasonably practicable, the other Parties and participants with
advance notice of when the Staff shall respond 10 the Commission’s request for such
explanation once such explanation is requested from the Staff. Staff's oral explanation
shall be subject 10 public disclosure, except to the extent that it refers to matters that are
privileged or protected by disclosure pursuant to any protective order that may be issued
in this case,

15.  The Office of the Public Counse! is a signatory to this Unanimous
Stipulation and Agreement for the sole purpose of stating that it has no objection to this
Unanimous Stipulation and Agreement.

16.  Finally, Applicaﬁt will comply with all applicable Commission rules and

regulations, except those which specifically are waived by the Commission.

11
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WHEREFORE, the signatories respectfully request the Commission to issue its
Order approving the terms of this Unanimous Stipulation and Agreement and issue its
Order granting applicant a certificate of service authority to provide basic local exchange
service, a certificate of service authority to provide interexchange telecommunications

service, and classification as requested by Applicant subject to the conditions described

above, at its earliest convenience.

Respectfully submitted,

DANA K. JOYCE
General Counsel

S
2=
Eric William Anderson

Assistant Genera) Counsel
Missouri Bar No. 47253

Attorney for the Sizff of the
Missouri Public Service Commission
P, O. Box 360

Jefferson City, MO 65102

(573) 751-7485 (Telephone)

(573) 751-9285 (Fax)
eanderso@mail.state.mo.us

fl/w/ \?Zb&ﬂﬂzﬂ y cut

Harry L Thielepape 7 7
Missouri State Discount Telephone
804 Elkins Lake

Huntsviile, Texas 77340

(936) 435-1400 (Telephone)

(936) 293-8522 (Fax)
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Michael Dandino, Mo. Bar No. 2459

Office of the Public Counsel

P.O. Box 7800

Jefferson City, MO 65102

(573) 751- 5559

(573) 151-5562 (fax)

Atomey for the
Office of the Public Counse]

Couioy d Pl 1y 0

Craig S. Jéhnson, Mo. Bar No. 28179
Andereck, Evans, Milne, Peace & Johnson
The Col. Dawin Marmaduke House

700 East Capitol

P.O. Box 1438

Jefferson City, MO 65102

{573) 634-3422

{573) 634-7822 (fax)

Attomey for MITG

%W/fﬁ% L, oA

Sondra B, Margan, Mo. B#f No. 35482
Brydon, Swearengen & England, PC
312 E. Capitol Ave., P.O. Box 456
Jefferson City, MO 65102
(573)635-7T166"

(573) 635-0427 FAX

Attorney for STCG

CERTIFICATE OF SERVICE

| hereby centify that copies of the foregoing have been mailed or hand-delivered to all counsel of record as
shown on the attached service list this 28th day of February, 2001.

Z=_
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Jefferson City, MO 65102

Craig Johnson

Andereck, Evans, Milne, Peace & Baumhoer
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Jefferson City, MO 65102
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Harry L. Thielepape

Missouri State Discount Telephone
804 Elkins Lake

Huntsville, TX 77340

Sondra B. Morgan

Brydon, Swearengen & England P.C.
312 E. Capitol Avenue

P. Q. Box 456

Jefferson City, MO 65102
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. BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of the ARpplication of Missour:
State Discount Telephone (M-SDT) for a
Certificate of Service Authority to Provide
Basic Local Telecommunications Service and
2001-334

Long Distance Service in the 3State of }
Missouri and tc Classify Said Services and )
Missouri State Discount Telephone as }
Competitive )

e}
'y
1]
(U]

|
|

o. Th-

ORDER GRANTING CERTIFICATE TO PROVIDE BASIC L.OCAIL
EXCHANGE AND INTEREXCHANGE TELECOMMUNICATIONS SERVICE

Procedural History

Missouri State Discount Telephone (M-SDT) applied to the

Public Service Commission on November 28, 2000, for a certificate of

[/. service authority to provide basic local exchange and interexchange
telecommunications services in Misscurl under Sections 392.410 -~ 450,
RSMo ZOOO.M'—l M-SDT supplemented 1ts Application on December 18. M-
SDT asked the Commission to classify it as a competitive company and
to walive certain statutes and rules as authorized by Secticons 3%2.361
and 392.420. M-SDT 1is a sole proprietorship owned by Mr. Harry L.
Thielepape, Jr., with principal offices located at 804 Elkins Lake,
Huntsville, Texas 77340.

The Commission issued a notice and schedule of applicants on
December 5. That notice directed that interested parties wishing to
intervene with regard to M-SDT's application to provide interexchange
service should do so by December 20. The same notice directed that

‘parties wishing to intervene with regard to M-SDT’s application to

. Schedule 2

http://www.psc.mo.gov/orders/2001/03161334.htm 1/31/2007
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provide basic local service should do so by January 4, 2001.
On December 20, the Missouri Independent Telephone Company Group

[2]

(MITG) filed an applicaticen to intervene. The Small Telephons

[3)

Company Group (S5TCG) ™~ filed an application to intervene on December

22. Beth Applications to Intervene were granted on January 5, 2001.
Cn February 28, the parties filed a Unanimous Stipulation and
Agreement (Agreement), which is included with this order as
Attachment 1. The Staff of the Commission filed Suggestions in
Support of the Unanimous Stipulation and Aqreement on March 9.

In the Agreement, the parties wa;ve their rights to present
testimony, cross-examine witnesses, present oral argument or briefs,
and to seek rehearing or Jjudicial review. The requirement for a
hearing is met when the opportunity for hearing has been provided and

[4]

Since no one has requested a hearing in this case, the Commission may

no proper party has reguested the opportunity to present evidence.

grant the relief reguested based on M-SDT's application and the

Bgreement.

Discussion
M-SDT seeks certification to provide basic local exchange
telecommunications service throughout Missouri, including exchanges
served by both large and small incumbent local exchange carriers. M-
SDT also seeks certification to provide interexchange
telecommunications service. M-SDT is reguesting that its basic local
and interexchange services be c¢lassified as competitive and that the
application of certain statutes and regulations ke waived.
A. Requirements of 4 CSR 240-2.060(6)(C)
Commission Rule 4 CSR 240-2.060{6)(C) requires an applicant
for certification to include in its application a proposed tariff with

a 45-day effective date. M-SDT requested a temporary waiver cf 4 CSR

http://www.psc.mo.gov/orders/2001/03161334 . htm 1/31/2007
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240-2.060(6) (C) until it has entered inte an interconnection
agreement with an underlying local exchange carrier and that agreement
has been approved by the Commission. M-$SDT agreed to file its initial
tariffs within 30 days after it is ©party to an approvead
interconnection agreement. The Agreement provides that M-30T7 will
give written notice of the tariff filing to all the parties to allow
them the opportunity to participate in the tariff approval process.
When filing its initial basic local tariff, M-SDT has agreed to
provide a written disclosure of all resale or interconnection
agreements that affect its Missouri service areas; all portions of its
Misscuri service areas <for which it dces not have a resale or
interconnection agreement with the ILEC; and an explanaticn of why
such a resale or interconnection agreement is unnecessary for such
areas,

The Commission has found that holding open the certificate
case until a tariff is filed may result in the case being left open
without activity for an extended period. Therefore, this case will be
closed and, when M-SDT files the required tariff, it will be assigned
a new case number. M-3$SDT will be directed to provide the notice and
disclosures required by the Agreement when it files its proposed

tariff.

B. Basic Local Service Certification

Section 292.4535 sets out the reguirements for granting
certificates to provide basic local telecommunications service to new
entrants. A new entrant must: {1) possess sufficlent technical,
financial and managerial rescurces and abilities to preovide basic
local telecommunications service; (2) demonstrate that the services it
proposes to offer satisfy the minimum standards established by the

Commission: (3) set forth the geographic area in which it proposes to

http://www.psc.mo.gov/orders/2001/03161334.htm 1/31/2007
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cffer service and demonstrate that such area follows exchange
boundaries c¢f +the ILEC and is no smaller than an exchange; and
{4) offer basic local telecommunications service as a separate and
distinct service. In addition, the Commission must give due
censideration to eguitable access for all Misscurians to affordable
telecommunications services, regardless of where they live or their
income.

In the Agreement, the parties agree that there is sufficiant
evidence from which the Commission can find and conclude that:

a. M-SDT possesses sufficient technical, financial and
managerial resources and abilities to provide basic iocal
telecommunications service and local exchangs telecommunications
service, including exchange access service and interexchange service;

b. M-SDT proposes and agrees to offer basic local services
that satisfy the minimum standards established by the Cemmission;

C. M-SDT has sufficiently identified the geographic area in
which it proposes to offer basic local telecommunications service and
such area follows exchange boundaries of the ILECs in the same area,
and such area is no smaller than an exchange;

d. M-3SDT will offer basic local telecommunications service
s a separate and distinct service;

e. M-SDT has agreed to provide equitable access to
affordable basic local telecommunications services, as determined by
the Commission, for all Missourians within the geographic area 1in
which M-8DT will offer basic local services, regardless of where they
live or their income;

f. In areas served by small LECs, M-SDT will offer
telecommunications services that the Commission has determined are

essential for purposes of qualifying for state universal service fund

http://www psc.mo.gov/orders/2001/03161334 hum 1/31/2007
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. 5
support found in 4 CSR 240—31.010(5)[“} and will advertise the

availability of such essential services and the charges therefor using
media of general distribution in compliance with Secticn 392.451,

R5Mo; and

g, M-5DT has sought authority that will serve the public

interest.

C. Competitive Classification

Secticon 392.361.2 provides that the Commission may classify a
telecommunications provider as a competitive company 1f the Commission
determines that the provider is subject to sufficient competition to
justify a lesser degree of regulation. In making that determination,
the Commission may consider such factors as market share, financial

[6] .
Section 39%2.361.3
provides that the Commission may classify a telecommunications company

resources and name recognition, among others.

as a competitive telecommunications company only upon a finding that
all telecommunications services offered by such company are
competitive telecommunications services. The Commissicn has found
that whether a service is competitive is a subject for case-by-case
examination and that different criteria may be glven greater weight
depending upon the service being considered.izj*

The parties have agreed that M-SDT should be classified as a
competitive telecommunications company. The parties further agree
that M-8DT's switched exchange access services may be classified as a
competitive service, conditioned upon certain limitations on M-SDT's
ability to charge for its access services. The agreed upon
limitatiens are that, unless otherwise ordered by the Commission, M-
SDT's originating and terminating access rates will be capped at the
levels authorized by the Commission in In the Matter of Access Rates

to be Charged by Competitive Local Exchange Telephone Companies in the

http://www .psc.mo.gov/orders/2001/03161334 . htm 1/31/2007
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State of Missouri, Case No. T0-99-59¢. Accordingly, the
parties acknowiedge and agree that M-SDT may submit tariffs providing
for originating and terminating exchange access rates egual to or less
than those of the directly competing ILEC in each exchange in which M-
SDT is authorized to provide basic local telecommunications services.
Additicnally, M-SDT agrees that if the directly competing ILEC, 1in
whose service area M-SDT is operating, decreases its originating or
terminating access service rates, M-3DT shall file an appropriate
tariff amendment tc reduce its originating or terminating access rates
in order to maintain the cap. The parties Zfurther agree that the
grant of service authority and competitive classification to M-SDT
should be expressly conditioned on the continued applicability of
Section 39%2.200, and on the reguirement that any increases in switched
access services rates above the maximum switched access service rates
set forth in the agreement shall be made pursuant to Sections 392.220
and 392.230, and not Sections 392.500 and 392.510.

The parties agree that waiver of the following statutes is
appropriate with regard to M-3DT's basic local service offerings:
Sections 392.210.2; 392.240.1; 3%2.270; 392.280; 3%2.290; 392.300.2;
392.310; 392.320; 392.330; and 392.340. The parties also agree that
application of these Commission rules should be waived with regard :o
M-3DT's basic local service offerings: 4 CSR 240-10,020; 4 CSR
240-30.010(2) {C); 4 CSR 240-30.040; 4 CSR 240-32.030(4)(C); 4 CSR
240-33.030; and 4 CSR 240-35.

The parties agree that waiver of the following statutes is
appropriate with regard to M-SDT's interexchange and non-switched
service offerings: Sections 392,210.2; 392.240(1;; 392.270; 392.280;
362,290; 392.,300.2; 392.310; 392.320; 392.330; and 392.340. The

parties also agree that application of these Commission rules should

http://www.psc.mo.gov/orders/2001/03161334.htm 1/31/2007
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be waived with regard to M-SDT’'s interexchange and non-
switched service offerings: 4 CSR 240-10.020; 4 CSR 240-30.010{(2)(C);

4 CSR 240~30.040; 4 CSR 240-~33.030; and 4 CSR 240-35.

Findings of Fact

The Public Service Commissien, having considered all of the
competent and substantial evidence upon the whole record, makes the
following findings of fact:

A. The Commission finds that competition in the basic local
exchange telecommunications market i1s in the public
interest.

B. The Commission finds that M~SDT has met the requirements
of 4 CSR 240-2.060 for applicants for certificates of
service authority to provide telecommunications services
with the exception of the filing of a tariff with a 45-day
effective date.

cC. The Coeommissicn finds that M-SDT has demonstrated good
cause to support a temporary walver of the tariff filing
requirement and the waiver shall be granted.

D. The Commissicn finds that M-SDT meets the statutory
requirements for previsicn of basic local
telecommunications services and has agreed to abide by
those reguirsments in the  future. The Commission
determines that granting M-SDT a certificate of service
authority to provide basic lccal exchange telecommuni-
cations services 1s in the public interest. M~SDT' s
certificate shall become effective when its tariff becomes
effective.

E. The Commission finds that M-SDT is a competitive company

and should be granted walver of the statutes and rules set

htip://www.psc.mo.gov/orders/2001/03161334.htm 1/31/2007
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out in the crdered paragraph below.

F. The Commission finds that M-SDT's certification and
competitive status should be expressly conditioned upon
the continued applicability of Section 392.200, and on the
reguiremsnt that any increases in switched access services
rates above the maximum switched access service rates set
forth in the agreement shall be made pursuant to
Sections 382.220 and 392.230, rather than Sections 392.500

and 392.510.

Conclusions of Law

The Public Service Commission has reached the following
conclusions of law:

The Commission has the authority to grant certificates of
service aunthority to provide telecommunications service within the
state of Missouri. M-SDT has requested certification under
Secticns 392.410 -~ .450, which permit the Commissien to grant a
certificate of service authority where it is in the public interest.
Secticns 392.361 and .420 authorize the Commission te modify or
suspend the application c¢f its rules and certain statutory provisions
for companies classified as competitive or transiticnally competitive.

The federal Telecommunications Act of 1996 and Section 382.455
were designed to institute competition in the basic local exchange and
interexchange telecommunications markets 1in order to Dbenefit all
telecommunications consumers. See Section 382.185.

The Commission has the legal authority to accept & Stipulation
and Agreement as offered by the parties as a resolution of thé issues
raised in this case, pursuant tc Section 536.060, Based upon the
Commission’s review of the applicable 1law, the Agreement of the

parties, and upon its findings of fact, the Commission concludes that

http://www.pse.mo.gov/orders/2001/03161334 . htm 1/31/2007
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the Agreement should be approved.

IT IS THEREFORE ORDERED:

1. That the Stipulation and Agreement of the parties, filed
on February 28, 2001, is approved.

2. That Missouri State Discount Telephone is granted a
certificate of service authority to provide basic local
telecommunications services in the state of Missouri, subject to the
conditions of certification set out above and to all applicable
statutes and Commission rules except as specified in this order. The
certificate of service autheority shall become effective when the
company’s tariff becomes effective,

3. That Missouri State Discount Telephone is granted a
certificate of service authority to provide intrastate interexchange
telecommunications services in the state of Missouri, subject to all
applicable statutes and Commission rules except as specified in this
order.

4. That Misscuri State Discount Telephone is classified as a
competitive telecommunications company. Application of the following
statutes and rules shall be waived with regard +to Missouri State

Discount Telephone’s basic local service offerings:

Statutes
392.210.2 - unifeorm system of accounts
392.240(1} - rates-rentals-service & physical
connections
352.270 - valuation of property {(ratemaking)
392.280 ~ depreciation accounts
392.220 - issuance of securities
382.300.2 - acguisition of steock
352.3190 - stock and debt issuance
392.320 - stock dividend payment
392.330C - issuance of securities, debts and notes
392,340 - reorganization{s)
Commissieon Rules
4 CSR 240-10.020 - depreciation fund inccme

http://www.psc.mo.gov/orders/2001/03161334 . htm 1/31/2007



VLpsC AL \DLIMan | 1asample order granting local certificate (basic Jocal and 1...  Page 10 of 13

4 C8R 240-30.010(2)(C) - posting of tariffs
4 C8R 240-30.040 - uniform system of accounts
4 CSR Z40-32.030(4) (C) - exchange boundary maps
4 CSR 240-33.030 - minimum charges
4 CS5R 240-35 -~ reporting of bypass and
customer—-specific arrangements
5. That application of the following statutes and rules

shall be waived with regard to Missouri State Discount Teslephone’s

interexchange and non-switched service offerings:

Statutes

392.210.2 - uniform system of accounts

392.240.1 - rates-rentals-service & physical connections

382.270 - valuation of property (ratemaking)

392.28¢0 - depreciation accounts

392.250 - issuance of securities

392.300.2 - acguisition of stock

352,31C - stock and debt issuance

392.320 - stock dividend payment

382,330 - issuance of securities, debts and notes

392.340 - reorganization{s)

Commission Rules

4 CSR 240-10.020 - depreciation fund income

4 CSR 240-30.010{(2})(C) - posting of tariffs

4 CSR 240-30.040 - uniform system of accounts

4 CSR 240-33.030 - minimum charges

4 CSR 240-35 - reporting of bypass and

customer-zspecific arrangements

6. That the service authority and service classification for

switched exchange access granted herein 1s expressly conditioned on
the continued applicability of Section 392.200, and on the
requirement that any increases in switched access ssrvice rates above
the maximum switched access service rates set forth in the Unanimous
Stipulation and Agreement shall be made pursuant to Secticns 3%2.220
and 392.230, and not Sections 392.500 and 392.5190. If the directly
competing ILEC, in whose service area Misscouri State Discount

Telephone is operating, decreases 1ts originating or terminating

http://www.psc.mo.gov/orders/2001/03161334 htm 1/31/2007
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access service rates, Missourl State Discount Telephone shall
file an appropriate tariff amendment to reduce its originating or
terminating access rates in the directly competing ILEC's sarvice
area within thirty days of the directly competing ILEC's reduction of
its originating or terminating access rates in order to meintain the
cap.  Missouri State Discount Telephone is not required to file a
tariff amendment if it has concurred in the directly competing ILEC'Ss
access tariff or its existing originating or terminating access rates
are not higher than the directly competing ILEC's criginating or
terminating access rates following the ILEC’s reduction of rates.

7. That the request for waiver of 4 CSR 240-2.060(6)(C),
which reguires the filing of a 45-day tariff, is granted.

8. That Missouri State Discount Telephone shall file tariff
sheets with a minimum 45-day effective date reflecting the rates,
rules, regulations and the services it will offer within 30 days after
the effective date of a Commission order approving a resale or
intercennection agreement that will allow it to provide services. The
tariff shall include a 1listing of the statutes and Commission rules
waived above.

9. That Misscuri State Discount Telephone shall give notice
of the filing of the tariffs described above to all parties or
participants in this case. In addition, Missouri State Discount
telephone shall £file a written disclosure of all resale or
interconnection agreements that affect its Missouri service areas, all
portions of Missouri service areas for which it does not have a resale
or interconnection agreement, and an explanation of why no resale or
interconnection agreement is necessary for those areas.

10. That the service authority and service classification

granted 1in this order are subject te the reguirements of Section

http://www.psc.mo.gov/orders/2001/03161334 .htm 1/31/2007
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382.200, RSMo 2000 and are conditional and shall not be
exercised until such time as tariffs for services have become
effactive.

1li. That this order shall become effective on March 25, 2001.

12. That this case may be closed cn March 27, 2001.

BY THE COMMISSION

{ SEAL)

Dale Hardy Roberts
Secretary/Chief Regulatory Law Judge

Morris L. Woodruff, Senior Regulatory
Law Judge, by delegation of authority
pursuant to Section 386.240, RSMe 2000.

Dated at Jefferson City, Missocouri,
on this léth day of March, 2001.

(1]

Rll statutory references are to Revised Statutes of Missowri 2000 unless
otherwise indicated.

2

(2] The MITG includes the following members: Alma Telephone Company; Chariton
Valiey Telephone Corporation; Choctaw Telephone Company; Mid-Missouri
Telephone Company; Modern Telecommunications, Inc.; MoKan Pial 1Inc.; and

Northeast Missouri Rural Tslephone Company.

(3]

The STCG includes the following members: BPS Telephone Company; Cass

County Telephone Company; Citizens Telephone Company of  Higginsville,
Misscouri, Inc.; Craw-Kan Telephone Cooperative, Inc.; Ellington Televhone
Company; Farber Telephone Company; Goodman Telephone Company, Inc.; Sranby

Teleghone Company; Grand River Mutual Telepheone Corporation; Green Hills
Telephone Corporation; Holway Telephone Company; Kingdom Telephone Company:
KLM Telephone Company; Lathrop Telephone Company; Le-Ru Telephone Company;
McDonald County Telephone Company; Mark Twain Pural Telephone Company; Miller
Telephone Company; New Florence Telephone Company; New London Tslephone
Company; ©Orchard Farm Telephone Company; Oregon Farmers Mutual Telephone
Company; Ozark Telephone Company; Peace Valley Telephone Company; Reock Porrt
Telephone Company; Seneca Telephone Company; Spectra Communications Group,
LLC; Steelville Telephone Exchange, Inc.; and Stoutland Telephone Company.

4
(4] Scate ex rel. Rex Deffenderfer Enterprises, Inc. v. Public 3Service
Commission, 776 S3.W.2d 494, 4%6 (Mo. App. 1989)

[5] 4 C8SR 240-31.010(5) defines essential telecommunications services as
follows:

http://www.psc.mo.gov/orders/2001/03161334. htmn 173172007
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Essential local telecommunications services — Two (2)-way

switched volce residential service within a local calling scope

as determined by the commission, comprised of the

services and their recurring charges:

{A) Single line residential service, including Touch-Tone
dialing, and any applicablz mileage or zone charges;

(B) Access to local emergency services including, but not limited

to, 911 service established by local authorities;

Access to basic local cperator services:

Access to basic local directory assistancs;

Standard intercept service;

Egqual access tc interexchange carriers consistent with rules

and regulations of the Federal Communications Commission

{FCC)

(G) One (1) standard white pages directeocry listing; and

{H} Toll ©blecking or toll control for qualifying low-lncome
customers.

following

mEm oo

(o] In the Matter of the Investigation for the Purpose of Determining the
Classification of the Services Provided by Interexchange Telecommunications
Companies Within the State of Missouri, 30 Mo. P.S3.C. (N.S.) 16 (1989); 1In
the Matter of Scuthwestern Bell Telephone Company‘s Application for

Classification of Certain Services as Transitionally Competitive,
1 Me. P.S5.C., 3d 479, 484 (1992).

(7] Id. at 487.

http://www. psc.mo.gov/orders/2001/03161334 . htm 1/31/2007
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{ .

REPORT AND ORDER
Syllabus

This order finds that BPS Telephone Company’s notice of election to become a
price cap carrier under Section 392.245.2, RSMo 2000 is invalid.

Procedural History

By letter to the Commission on March 43, 2002, BPS Telephone Company
notified the Commission that it was electing to be regulated under the “price cap” provisions
of Section 392.245.2. BPS provided a second written notice of its intent to be regulated
under the price cap statute on July 17, 2002. The Commission issued a Notice of Price
Cap Election on July 22, 2002, and set a time for responses to the price cap election.

The Staff of the Missouri Public Service Commission filed a motion requesting
that the Commission reject BPS's price cap election. The Office of Public Counsel also
objected to BPS's election and requested that the Commission hold an evidentiary hearing.

Prior to BPS's price cap election notice, the Staff had informally been conducting
an overearnings investigation. Staff also filed a formal request to conduct an overearnings
investigation and to file a complaint.?

On January 24, 2003, the parties filed a joint issues list describing the issueé to
be resolved to by the Commission. On that same date, each of the parties filed a state-
ment describing their position on each issue. An evidentiary hearing, with all the parties

present, was heid on February 7, 2003.

Al statutory references are to the Revised Statutes of Missouri 2000, uniess otherwise noted.

2 Staff of the Missouri Public Service Commission, Complainant, v. BPS Telephone Company, Respondent,
Case No. TC-2002-1076.



Initial briefs of the parties were filed on April 4, 2003, and reply briefs were
submitted on April 24, 2003. Also on April 4, 2003, ALLTEL Missouri, Inc., filed a petition
for leave to file its brief as amicus curiae. ALLTEL simultaneously filed its brief. The
Commission granted the petition on Aprit 15, 2003.

Discussion

The parties presented the Commission with the following issues for determination

and stated the following pasi’tions3 on each issue:

1. s Missouri State Discount Telephone providing basic local
telecommunications service in BPS’s service area?

BPS: Yes. MSDT provides basic local telecommunications service in
BPS's service area in accordance with the definition of basic local
telecommunications service found in Section 386.020(4), RSMo 2000.

Staff: No. MSDT is not providing the minimum standards for basic local
telecommunications service established in Commission Rule 4 CSR
240-32.100. Section 386.020(4) only provides a general outline of what
constitutes basic local telecommunications service The statute defers to
the Commission to determine such things as local calling scope, and
whether or not touch tone, access to operator services, as well as other
features are included as part of basic local telecommunications service.

Public Counsel: No. MSDT, as a prepaid provider, does not provide many
of the services that are defined as basic local service.

2.  Would the type or level of competition that MSDT provides BPS be a
relevant consideration in determining whether BPS is subject to price
cap regulation?

BPS: No. Section 392.245.2, sets out the requirements to be met by a
small incumbent local exchange telecommunications company before it can
elect to be regulated under price cap regulation. This statute does not
reference any type or level of competition that must be met before the
incumbent LEC is eligible to elect price cap regulation. The Commission
previously rejected the ‘“effective competition” argument in the

3 Each of the parties' positions was taken from their Statements of Position filed on January 24, 2003.
ALLTEL in its Amicus Curiae Brief agrees with the position of BPS.




Southwestern Bell Telephone Company price cap case Thus,
competitton, no matter what the level or type, is not a consideration.

Staff Position: Yes. The type of competition required for a valid election to
price cap status is that an alternative local exchange carrier is certificated
to provide basic local telecommunications service, and is, in fact, providing
basic local telecommunications service in the service area of BPS.

Public Counsel: Yes. It would be absurd for the General Assembly to use
the presence of an aiternative local exchange telecommunications
company certified and providing services in the ILECs exchanges as a
price cap election trigger if the ALEC does not compete with the ILEC for
customers. Competition is the essential reason for permitting price cap
regulation as an alternative form of regulation from rate of return regulation.
The provisions of the interconnection agreement amount to a pact not to
compete and therefore MSDT cannot reasaonably be said to be offering
competitive services to BPS. MSDT as a prepaid company does not
provide basic local service to compete with BPS even absent the
interconnection agreement.

3. Does BPS qualify for price cap regulation under Section 392.245
RSMo 20007

BPS: Yes. BPS has shown that it meets all of the statutory criteria for
election of price cap regulation. BPS is a small incumbent local exchange
company; it filed a written notice to the Commission of its election to be
regulated under the price cap statute; MSDT is an alternative local
exchange telecommunications company; MSDT holds a certificate of
service authority to provide basic local telecommunications service in
BPS's service area; and MSDT is providing basic local telecommunications
service in BPS's service area.

Staff: No. BPS does not qualify for price cap regulatory status because
MSDT is not providing basic local telecommunications service as required
by Commission Rule 4 CSR 240-32.100 and as is required by the election
provisions of this statute.

Public Counsel: No. Allowing BPS to elect price cap reguiation under the
facts here would be inconsistent and contrary to the clear intent and
purpose of Section 392.245, RSMo and Chapter 392. MSDT does not offer
many of the basic local telecommunications services defined by Sec-
tion 386.020(4). Also, MSDT and BPS have entered into a non-compete
pact as part of their interconnection agreement. To allow price cap

* In the Matter of the Petition of Southwestem Bell Telephone Company for a Determination that It is Subject

to Price Cap Regulfation Under Section 392.245 RSMo (1996), Case No. TO-97-397.



regulation election under these circumstances is contrary to the intent and
purpose of the law to have competition as a substitute for regulation and to
provide just and reasonable prices for services.

Findings of Fact

The Missouri Public Service Commission, having considered all of the competent
and substantial evidence upon the whole record, makes the following findings of fact. The
Commission in making this decision has considered the positions and arguments of all of
the parties. Failure to specifically address a piece of evidence, position or argument of any
party does not indicate that the Commission has failed to consider relevant evidence, but
indicates rather that the omitted material was not dispositive of this decision.

BPS is a small incumbent local exchange company serving approximatety 3900
access lines in Missouri. > BPS first provided written notice to the Commission of its intent
to be regulated under the price cap statute® on March 13, 2002.” BPS provided a second
written notice of its intent to be regulated under the price cap statute on July 17, 2002 .2

MSDT was certified to provide basic local telecommunications service by the
Commission in Case No. TA-2001-334, effective March 26, 2001.° MSDT's tariff for the
provision of basic local telecommunications service was approved by the Commission on
June 26, 2001, and became effective on July 2, 2001."° MSDT’s original tariff did not

specifically list that it would be providing service in any of BPS's exchanges. MSDT

5 Exh. 1, pp. 3-4; Exh. 2, p. 4; Exh. 3, p.2 ; Tr. 118; 241.
® Section 392.245, RSMo.

7 Exh. 1,p. 4, Sched. DC|; Tr. 118; 242.

® Exh. 1, p.4; Sched. DC 2.

PExh. 1, p. 4; Exh. 2, p. 12; Exh. 3, p. 7 ; Tr. 118; 241,
YEdh 1, p. 4.




amended its tariff effective June 21, 2002, to include the service territory of several small

company exchanges including BPS.

MSDT resells the telecommunications service of BPS. BPS and MSDT entered
into a Resale Agreement that was approved by the Commission in Case No. TO-2002-62,
effective October 26, 2001."" That adgreement included the following restriction on service
to be provided by MSDT:

6.1 Restrictions.

6.1.1 The resale of services under this Agreement shall be

limited to users and uses conforming to class of service restrictions.

All services provided under this Agreement shall be toll restricted, so

that the services cannot be used to incur direct dial toll charges. . . .

Missouri State Discount shall not target Telephone Company's current

customers or new customers to Telephone Company's service area,

for services to be resold by Missouri State Discount. Missouri State

Discount's target market shall be individuals and entities which are not

current customers of Telephone Company and have been discon-

nected for nonpayment of Telephone Company's telecommunication

charges. . . 12

MSDT provides telecommunications service to a few customers within the BPS
service area.’> MSDT provides service by reselling through its interconnection agreement,
the services of BPS. The type of service offered by MSDT is often referred to as “prepaid”
service. This term is derived from the fact that in order to receive service, the customer
must pay in full for the month of service. In addition, consumers of “prepaid” service usually
are limited to basic local services and ha\}e no access to toll or fee services. MSDT’s

customers are restricted in this manner.,

" Exh. 1, p. 4-5 : Exh. 6.
2 Evh. 6, p. 6.
3 Exn. 1, p.6: Exh. 3, p. 3: Tr. p. 51, In. 4-9.



MSDT provides "two-way switched voice service within a local calling scope"'
comprised of the following services: '

(a) Multiparty, singie line, including installation, touchtone dialing and any
applicable mileage or zone charges;

{b) Access to local emergency services including 911 service, if available;
(c} Standard intercept service; and

(d) Standard white pages directory listings.

MSDT does not provide the other services as listed in Section 386.020(4)

including assistance programs such as lifeline, link-up, and dual-party relay services;
access to basic local operator services,; access to basic local directory assistance; and
equal access to interexchange carriers consistent with rules and regulations of the Federal
Communications Commission.’® The current price for service from MSDT is $50 per month
and for similar services from BPS the charge is approximately $20."7

The current agreement between BPS and MSDT limits MSDT's ability to compete
with BPS. The testimony of David Carson corroborated this fact. Mr. Carson testified that
even though a BPS customer could request service from MSDT, under the terms of the
agreement, MSDT could do very little to try to gain those customers until they have their
service disconnected from BPS.'® Itis at that point that the agreement allows MSDT to
seek BPS's customers. Based onits review of the agreement, Mr. Carson’s testimony cited

above, and Mr. Carson's confidential testimony during the in camera session of the

1% Section 386.020(4), RSMo.

'® Exh. 5, pp. 12-13 : Tr. pp. 119-21.
"% Exh. 5, pp. 12-13.

Y 11 p.67,In. 1-9.

'8 Tr. p.62-65; Tr. p. 69, In, 10-14.




hearing,'? the Commission finds that the agreement is designed to prohibit competition
between the companies. The Commission also finds that BPS is not subject to any
competition from MSDT.

Conclusions of Law

The Missouri Public Service Commission has arrived at the following conclusions
of law.

BPS is a telecommunications company and public utility as defined in Sections
386.020(51) and 386.020(42). The Commission has jurisdiction over the services,
activities, and rates of BPS under Chapters 386 and 392. BPS is also an incumbent local
exchange telecommunications company as defined in Section 386.020(22), and a small
local exchange telecommunications company as defined in Section 386.020(30).

Section 392.245 authorizes the Commission to "ensure that rates, charges, tolls
and rentals for telecommunications services are just, reasonable and lawful by employing
price cap regulation.” Section 392.245.2 sets out the procedure for small incumbent iocal
exchange companies to elect to be regulated pursuant to the price cap statute and states,
in pertinent part, that:

A small incumbent locai exchange telecommunications company may

elect to be regulated under this section upon providing written notice

to the commission if an alternative local exchange telecommunica-

tions company has been ceriified to provide basic iocal telecommuni-

cations service and is providing such service in any part of the small

incumbent company's service area . . . .

An “alternative local exchange telecommunications company” is defined as “a

local exchange telecommunications company certified by the commission to provide basic

Y p 51,



or nonbasic locat telecommunications service. . .in a specific geographic area."”®® MSDT
was certificated to provide basic local telecommunications service in Case
No. TA-2001-334, effective March 26, 2001. A telecommunications company is required to
specify in which exchanges it will provide service.?’ As of June 21, 2002, MSDT's tariff
specified that it would provide service in BPS's service area. BPS also has provided
written notice of its election to be regulated pursuant to the price cap statute on March 13,
2002, and again on July 17, 2002.

Thus, BPS has shown all the required eiements of Section 392.245.2 except that
MSDT is providing basic local telecommunications service in competition with BPS. Even
though MSDT provides two-way switched voice service within a local calling scope and
provides four of the services listed in Section 386.020(4), it is not providing basic local
service in a manner as intended by the legislature that would allow BPS to elect price cap
regulation.

‘It is a basic rule of statutory construction that words should be given their plain
and ordinary meaning whenever possible, Courts look elsewhere for interpretation only
when the meaning is ambiguous or would lead to an illogical result defeating the purpose of
the legislature.”? Section 392.245 contains no reference to competition; however, the
legislature has mandated that every provision in Chapter 392, whether ambiguous or not,

be construed with certain principles in mind.”® Section 392.185 states:

20 saction 386.020(1), RSMo.

21 gection 392.220.1, RSMo. See also, 4 CSR 240-3.545(12)(C) (this rule was formerly 4 CSR
240-30.010{12)(C) but was relocated within the Code of State Regulations effective April 30, 2003).

22 State ex rel. Maryland Heights Fire Protection Dist. v. Campbelf, 736 5.W.2d 383, 386 -387 (Mo. banc
1987). (citations omitted)

23 Section 392.185, RSMo.




"The provisions of this chapter shall be construed to:

(1) Promote universally available and widely affordable
telecommunications services;

(2) Maintain and advance the efficiency and availability of
telecommunications services;

(3) Promote diversity in the supply of telecommunications
services and products throughout the state of Missouri;

(4) Ensure that customers pay only reasonable charges for
telecommunications service:

{(5) Permitflexible regulation of competitive telecommunications
companies and competitive telecommunications services;

(6) Allow full and fair competition to function as a substitute for
regulation when consistent with the protection of ratepayers and
otherwise consistent with the public interest;

{7) Promote parity of urban and rural telecommunications
services;

(8) Promote economic, educational, health care and cultural
enhancements; and

(9) Protect consumer privacy.

The nine provisions of Section 392.185 are mandatory and necessarily must
guide the Commission in the construction and application of the Price Cap Statute.
Section 392.185(6) states that one public policy to be implemented through the construc-
tion of Chapter 392 is to "[a]llow full and fair competition to function as a substitute for
regulation when consistent with the protection of ratepayers and otherwise consistent with
the public interest.” Another is "flexible regulation of competitive telecommunications

n24

companies and competitive telecommunications services. Price cap regulation, a

transitional status between traditional rate-of-return regulation and deregulated competition,

24 Section 392.185(5).
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permits ratemaking without the traditional oversight and regulation of the Commission. This
is the principal benefit that the legislature intended to confer on qualifying carriers through
the Price Cap Statute.

The Commission has examined the Price Cap Statute in the context of the
principles set out by the iegislature and the entire deregulation scheme put forth in
Chapter 392 to implement the federal Telecommunications Act of 1996, Itis clear from the
statutes that the legislature intended to promote competition while maintaining protection
for the ratepayers by allowing competition to substitute for regulation. BPS and MSDT
have agreed that MSDT will not compete for BPS's customers. Therefore, to find that
MSDT is providing competitive pressure on BPS that will substitute for regulation, would be
to leave the ratepayers with inadequate protections to ensure that the rates they pay are
reasonable. Neither competition nor the Commission would regutate the prices charged by
BPS. The Commission agrees with the Office of the Public Counsel that allowing BPS to
elect price cap status under this completely noncompetitive circumstance would be an
absurd result that the legislature did notintend and would not be “consistent with the public
interest.”?®

The Commission concludes that MSDT is not providing basic local
telecommunications services in a manner that would allow BPS to elect price cap status.
The Commission further concludes that BPS's price cap election is invalid, and that BPS
maintains its status as a traditional rate-of-return regulated company.

The Commission need not address the issue of what level of competition is

necessary for price cap election because BPS is not subject to any competition from

25 gaction 392.185(6), RSMo.
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MSDT. The Commission also does not reach the issue of whether a prepaid service
provider can be considered to be providing basic local telecommunications service under
Section 386.020(4). ltis not necessary to decide this issue because BPS does not qualify
for price cap status for the reasons stated above.

Conclusion

The legislature stated that Chapter 392 "shall be construed” so that "full and fair
competition . . . [may] substitute for regulation when consistent with the protection of
ratepayers and otherwise consistent with the public interest.”®® MSDT and BPS have
entered into a contract by which MSDT agrees not to compete with BPS and BPS is not
subject to any competition from MSDT. The legisiature could not have intended such a
noncompetitive situation to qualify as "providing . . . [basic local telecommunications]
service” under Chapter 392 and thereby allow the small incumbent local exchange carrier
to reap the benefits of a competitive environment and a lesser degree of regulation. For
these reasons, the Commission determines that BPS is not eligible for price cap status and
that its price cap election is invalid.

IT IS THEREFORE ORDERED:

1. That BPS Telephone Company is ineligibie to elect price cap status.

2. Thatany motion not ruled on is denied and that any objection not ruled onis

overryled,

2 1
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3. That this Report and Order shall become effective on November 24, 2003. .

BY THE COMMISSION

Dale Hardy Roberts
Secretary/Chief Regulatory Law Judge

(SEAL)

Gaw, Ch., Murray, Simmons,
Forbis, and Clayton, CC., concur
and certify compliance with the
provisions of Section 536.080,
RSMo 2000.

Dated at Jefferson City, Missouri,
on this 13th day of November, 2003.
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360, Jefferson City, Missouri 65102, for the Staff of the Missouri Public Service
Commission.

REGULATORY LAW JUDGE: Nancy Dippell, Senior Regulatory Law Judge.

REPORT AND ORDER

Syllabus: This order finds that BPS Telephone Company’s notice of election to
become a price cap carrier under Section 392.245.2, RSMo 2000,1 is invalid.

Procedural History

BPS previously notified the Commission of its election to be regulated as a price

cap company in Commission Case No. 10-2003-0012. An evidentiary hearing was held

! All statutory references are to the Revised Statutes of Missouri 2000, unless otherwise noted.




before the Commission on February 7, 2003. The Commission issued its Report and Order
denying BPS’s price cap election on November 14, 2003,

On January 20, 2004, BPS and Missouri State Discount Telephone filed an
Application for Approval of Amendment to Resale Agreement Between BPS Telephone and
Missouri State Discount Telephone Company. This amendment to the Resale Agreement
removed the tanguage found in Paragraph 6.1.1 which the Commission found to be
noncompetitive.

On May 28, 2004, BPS notified the Commission that it was again electing to be
regulated under the price cap provisions of Section 392.245.2. The Commission issued a
Notice of Price Cap Election on June 4, 2004, and set a time for responses to the price cap
election.

The Staff of the Missouri Public Service Commission filed a motion requesting
that the Commission reject BPS's price cap election. The Office of the Public Counsel also
objected to BPS’s election.

Prior to BPS's price cap election notice, the Staff filed a Complaint® alleging BPS
had been overearning.

On September 2, 2004, the parties filed a Stipulation of Facts in which they adopt
the complete record and transcript of Case No. [0-2003-0012. The parties also stipulated
that "the Commission may take official notice of its rules, tariffs, orders and any other

information contained in a document on file as a public record”® so long as it is relevant.

2 Staff of the Missouri Public Service Comrmission, Complainant, v. BPS Telephone Company, Respondent,
Case No. TC-2002-1076.

3 Stipulation of Facts, para. 8.



Initial briefs of the parties were filed on October 8, 2004, and reply briefs were
submitted on October 22, 2004.
Discussion
Because the parties stipulated to the facts of this case and adopted the record of
the original BPS price cap case, the only issue for determination is whether BPS meets the
qualifications for price cap election as set out in Section 392.245.2, RSMo.

Findings of Fact

The Missouri Public Service Commission, having considered all of the competent
and substantial evidence upon the whole record, makes the following findings of fact. The
Commission in making this decision has considered the positions and arguments of al! of
the parties. Failure to specifically address a piece of evidence, position or argument of any
party does not indicate that the Commission has failed to consider relevant evidence, but
indicates rather that the omitted material was not dispositive of this decision.

The Commission takes official notice of its official case files, tariffs and other
orders cited herein. The Commission also adopts the record in Case No. 10-2003-0012.
The Commission finds that the facts have not materially changed since the evidentiary
hearing in Case No. 10-2003-0012 except as noted in this order.*

BPS is a small incumbent local exchange company serving approximately
3900 access lines in Missouri.’ BPS provides two-way switched voice service within a local

calling scope as determined by the Commission inciuding all the basic iocal services set out

4 Stipulation, para. 5.

° Exh. 1, pp. 3-4, Exh. 2, p. 4, Exh. 3, p.2; Tr. 118; 241. (Cites to Exhibits and Transcripts are to those found
in Case No. 10-2003-0012 unless otherwise noted.)
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1

in Section 386.020(4).6 BPS provided written notice to the Commission of its intent to be
regulated under the price cap statute” on May 28, 20042

On November 29, 2000, MSDT fited an application _for a certificate of service
authority to provide basic local telecommunications service. MSDT stated that it would
“provide all forms of basic local telecommunications service, including all options and
features provided by all incumbent providers . . . *® Inthe same case, the parties'® filed a
Unanimous Stipulation and Agreement in which MSDT committed to “comply with
section 392.451 and provide the ‘essential local telecommunications services’ listed in
4 CSR 240-31.010(5)."" In its order granting MSDT a certificate, the Commission
approved the Stipulation and Agreement, noted that MSDT agreed to provide all the
essential services in 4 CSR 240-31.010(5), and found that MSDT met “the statutory
requirements for [the] provision of basic local telecommunications services and has agreed

"12

to abide by those requirements in the future. Alsa, in the order granting MSDT a

certificate, the Commission specifically made MSDT’s certificate subject to “the conditions
of certification set out above and to all applicable statutes and Commission rules except as

specified in this order.""?

® BPs Telephone Company, PSC MO. NO. 1.
7 Section 392.245, RSMo.
8 Stipulation, para. 4.

9 Application for Certificate of Service Authority for Competitive Classification, Case No. TA-2001-334, filed
Nov, 28, 2000, para. 4.

10 MSET, the Office of the Public Counsel, the Staff of the Commission, the Missourt Independent Telephone
Group, and the Smali Telephone Company Group. The last two parties consist of substantially all of the small
telephone companies in Missouri,

A Unanimous Stipulation and Agreement, Case No. TA-2001-334, filed Feb. 28 2001, para. 1.
12 Order Granting Certificate, Case No. TA-2001-334, para. D.
13 id., Ordered para. 2.




MSDT's tariff for the provision of basic local telecommunications service was
approved by the Commission on June 26, 2001, and became effective on July 2, 2001 M
MSDT's original tariff did not specifically list that it would be providing service in any of
BPS's exchanges. MSDT amended its tariff effective June 21, 2002, to include the service
territory of several small company exchanges including BPS.

MSDT resells the telecommunications service of BPS. BPS and MSDT entered
into a Resale Agreement that was approved by the Commission in Case No. TO-2002-62,
effective October 26, 2001."® BPS and MSDT have since amended their interconnection
agreement to remove the language restricting MSDT from targeting BPS's customers.'®
The Commission refers to Section 6.1.1 of the Resale Agreement as the “noncompete
clause.”

MSDT provides telecommunications service to a few customers within the BPS
service area.'’ MSDT provides service by reselling through its interconnection agreement,
the services of BPS. The type of service offered by MSDT is often referred to as “prepaid”
service. This term is derived from the fact that in order to receive service, the customer
must pay in full for the month of service. In addition, consumers of “prepaid” service usually
are limited to basic local services and have no access to foll or fee services. MSDT's
customers are restricted in this manner.'® None of BPS’s “customers, other than those

disconnected for nonpayment, have migrated to MSDT since the removal of the

Y Exh. 1,p. 4.

® Exh. |, p. 4-5 ; Exh. 6,

'8 See, Tariff File No. VT-2004-0-034,

T exh, 1,p.6 Exh. 3,p. 3 Tr.p. 51, In. 4-9.

'8 Missouri State Discount Telephone; P.S.C. No. 1, Original Sheet No. 17.




. [noncompete clause].”'® There has also “been no material change in MSDT's

w20

advertising,”” marketing, or business methods since the Commission heard the original

BPS price cap case.

MSDT provides “two-way switched voice service within a local calling scope"?'

comprised of the following services:?

(@) Multiparty, single line, including instaliation, touchtone dialing and any
applicable mileage or zone charges;

(b) Access to local emergency services including 911 service, if available;
(c) Standard intercept service; and
(d) Standard white pages directory listings.

MSDT does not provide the following services:?®

(a) Assistance programs for installation of, or access to, basic locali
telecommunications services for qualifying economically disadvantaged or
disabled customers or both, including, but not limited to, lifeline services

{ . and link-up Missouri services for low-income customers or dual-party relay
service for the hearing impaired or speech impaired.

(b) Access to basic local operator services,
(c) Access to basic local directory assistance.

(d) Equal access to interexchange carriers consistent with rules and
regulations of the Federal Communications Commission.

(e) Equat access in the sense of dialing parity and presubscription among
interexchange telecommunications companies for calling within and
between local access and transport areas (a.k.a. intraLATA and
interLATA presubscription).

19 Stiputation, para. 5.

2 Stipulation, para. 5.

2! Section 386.020(4), RSMo.

22 Eyh. 5, pp. 1213 ; Tr. pp. 119-21.

23/0’.



MSDT requires a one-time activation fee of $30 and a monthly recurring charge
of $50 per month.?* For similar services from BPS the local service charge is $7.00.%°
A customer subscribing to BPS basic local service, however, will also receive additional
services (such as access to interexchange and operator services) and the total cost of
those services is approximately $20.%°

Conclusions of Law

The Missouri Public Service Commission has arrived at the following conclusions
of law.

BPS is a telecommunications company?’ and a public utility.”® BPS is also an
incumbent local exchange telecommunications (:ompang,r29 and a small local exchange
telecommunications company.30 The Commission has jurisdiction over the services,
activities, and rates of BPS under Chapters 386 and 392.

The Commission is authorized to "ensure that rates, charges, tolls and rentals for
telecommunications services are just, reasonable and lawful by employing price cap

“31 Section 392.245.2 sets out the procedure for small incumbent local

regulation.
exchange companies to elect to be regulated pursuant to the price cap statute and states,

in pertinent part, that:

24 \rissouri State Discount Telephone, P.S.C. No. 1, Original Sheet 18.

25 Tr. p. 42, In. 2-5.; BPS Telephone Company, PSC No. 1, Section 4, 1* Revised Sheet 17.
28 11 p. 67, In. 1-9.

27 Section 386.020(51).

28 Section 386.020(42).

25 Section 386.020(22).

30 gection 386.020(30).

* Section 392.245.1.




A small incumbent locail exchange telecommunications company may

elect to be regulated under this section upon providing written notice

to the commission if an alternative local exchange telecommunica-

tions company has been certified to provide basic local telecommuni-

cations service and is providing such service in any part of the small

incumbent company's service area . . . .

An “alternative local exchange telecommunications company” is defined as “a
iocal exchange telecommunications company certified by the commission to provide basic
or nonbasic local telecommunications service . . . in a specific geographic area.”** MSDT
was certificated to provide basic local telecommunicalions service in Case
No. TA-2001-334, effective March 26, 2001.

A telecommunications company is required to specify in which exchanges it will
provide service.*® As of June 21, 2002, MSDT's tariff specified that it would provide service
in BPS’s service area. BPS also has provided written notice of its election to be regulated
pursuant to the price cap statute on May 28, 2004

BPS has shown all the required elements of Section 392.245.2 except that MSDT
is providing basic local telecommunications service. Even though MSDT provides two-way
switched voice service within a local calling scope and provides four of the services listed in
Section 386.020(4), itis not providing basic local service in a manner that would allow BPS
to elect price cap regulation.

Although the Commission has granted MSDT a certificate of service to provide

basic local service in BPS’s geographic service area, MSDT is not providing that service in

BPS's area in accordance with its certificate. inits application seeking certification, MSDT

%2 Section 386.020(1), RSMo.

3 Section 302.220.1, RSMo. See afso, 4 C5R 24D0-3.545(12)(C) (this rule was formerly 4 CSR

240-30.010(12)(C) but was relocated within the Code of State Regulations effective Aprii 30, 2003).



committed to provide those services required to qualify for state universal service fund .

support. The orders granting the certificate to MSDT noted those commitments, and thus
MSDT is reguired by the terms of its certificate to provide all the essential services as set
out in the Commission’s rules:**

(6) Essential iocal telecommunications services. — Two (2)-way
switched voice residential service within a local calling scope as
determined by the commission, comprised of the following services
and their recurring charges:

(A) Single line residential service, including Touch-Tone dialing,
and any applicable mileage or zone charges;

(B) Access to local emergency services including, but not
limited to, 911 service established by local authorities;

(C) Access to basic local operator services;

(D) Access to basic local directory assistance;

(E) Standard intercept service,

(F) Egual access to interexchange carriers consistent with rules
and regulations of the Federal Communications Commission (FCC),

(G) One (1) standard white pages directory listing; and

(H) Toll blocking or toll control for qualifying low-income
cusfomers.

When it granted a certificate to MSDT, the Commission was aware that this grant
might allow the smali ILECs to invoke the price cap statute election. It is for that reason
that the Commission demanded that the alternative local exchange carrier offer afl of the
‘essential telecommunications services” as defined by the rule. Therefore, the Commission
expressly made its grant of service authority to MSDT in the small ILEC territories subject
to the condition that it would offer all the essential telecommunications services for
universal service purposes. Because MSDT is not providing all of those services, itis not
providing basic local services in accordance with the certificates granted by the Commis-

sion. Therefore, MSDT does not meet the requirements set out in Section 392.245 as

34 4 CSR 240-31.010.




being “certificated to provide basic local telecommunications service and . . . providing such

service.”®

In addition to MSDT failing to provide basic local service in accordance with its
certificate, the Cormmission also concludes MSDT is not “providing such service® for the

foliowing reasons.

“It is a basic rule of statutory construction that words should be given their plain
and ordinary meaning whenever possible. Courts look elsewhere for interpretation only
when the meaning is ambiguous or would lead to an illogical result defeating the purpose of

36

the legislature.™ Section 392.245.2 contains no reference to competition; however, the

legisiature has mandated that every provision in Chapter 392, whether ambiguous or not,
be construed with certain principles in mind.>’ Section 392.185 states:
The provisions of this chapter shall be construed to:

(1) Promote universally available and widely affordable
telecommunications services,

(2) Maintain and advance the efficiency and availability of
telecommunications services;

(3) Promote diversity in the supply of telecommunications
services and products throughout the state of Missouri;

(4} Ensure that customers pay only reasonable charges for
telecommunications service;

{5) Permit flexible regulation of competitive telecormmunications
companies and competitive telecommunications services,;

3 In Case No. 10-2002-1083, the Commission ordered its Staff to investigate whether MSDT is complying

with the terms of the order granting it a certificate. Case No. T0-2005-0128 has been opened for the purpose
of receiving Staff's recommendation.

3 State ex rel. Maryland Heights Fire Protection Dist. v. Campbell, 736 S.W.2d 383, 386 -387 (Mo. banc
1987). (citations omitted)

37 gection 392.185, RSMo.

10



(6) Allow full and fair competition to function as a substitute for
regulation when consistent with the protection of ratepayers and
otherwise consistent with the public interest;

(7) Promote parity of urban and rural telecommunications
services,

(8) Promote economic, educational, health care and cultural
enhancements; and

(9) Protect consumer privacy.

The nine provisions of Section 392.185 are mandatory and necessarily must
guide the Commission in the construction and application of the price cap statute.
Section 392.185(6) states that one public policy to be implemented through the construc-
tion of Chapter 392 is to "[a]llow full and fair competition to function as a substitute for
regulation when consistent with the protection of ratepayers and otherwise consistent with
the public interest.” Another is "flexible regulation of competitive telecommunications

"8 Price cap regulation, a

companies and competitive telecommunications services.
transitional status between traditional rate-of-return regulation and deregulated competition,
permits ratemaking without the traditional oversight and regulation of the Commission. This
is the principal benefit that the legislature intended to confer on qualifying carriers through
the price cap statute.

The Commission has examined the price cap statute in the context of the
principles set out by the legislature and the entire deregulation scheme put forth in
Chapter 392 to implement the federal Telecommunications Act of 1996. Itis clear from the

statutes that the legislature intended to promote competition while maintaining protection

for the ratepayers by allowing competition to substitute for regulation. The Commission

38 gaction 392.185(5).
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concludes that MSDT is not providing basic local telecommunications services in a manner
that would allow BPS to elect price cap status. The Commission further concludes that
BPS's price cap election is invalid, and that BPS maintains its status as a traditional
rate-of-return reguiated company.

The legislature did not intend the presence of a provider of only a few basic local
services to trigger price cap regulation. When taken in the context of the entire
Chapter 392, competition is a necessary element for the change in regulation to a lesser
degree of oversight. For instance, in order to receive a certificate to provide basic local
services, Section 392.451.1 requires a competitive company to show that it will “offer af/
telecommunications services which the commission has determined are essential for
purposes of qualifying for state universal service fund support.” *® The Commission has
defined these essential services in its rules.*

The Commission is also supported in this interpretation by the statutory
distinction between “providing basic local” and “the resale of basic local” found in the
certification statutes *' Those statutes provide the standards for granting a “certificate of
local exchange service authority to provide basic local telecommunications service or for
the resale of basic iocal telecommunications service."*

The Commission previously rejected this second argument in the Southwestern

Bell price cap case.”® Southwestern Bell was the first large incumbent local exchange

® (emphasis added).

40 4 CSR 240-30.010(6), CSR 240-31.010(6) and 4 CSR 240-32.100.
4! Section 392,450 and 392.451,

#2 Section 392.450. (emphasis added).

“ n the Matter of the Petition of Southwestern Bell Telephone Company for a Determination that it is Subject
to Price-cap regulation Under Section 392.245 RSMo (1986), Case No. TO-87-397.

12



carrier to request price cap status. The Southwestern Belf case was appealed to the Circuit
Court of Cole County. The Circuit Court affirmed the Commission’s decision to grant price
cap status but agreed that “itis a possible interpretation” that resellers can be distinguished
from facilities-based providers.**

Furthermore, a distinction on the facts can be made between the current case
and the large ILEC cases. The facts of the Southwestern Bell case may be distinguished
because the alternative carrier in that case was providing different basic local services
including equal access to interexchange services. Also, the focus of the findings in that
order is on whether effective competition must exist. In this case, the Commission is not
finding that “effective competition” must exist before a company becomes price cap
regulated. instead, the Commission is finding that MSDT does not “provide basic local
service” as the statute intends and, therefore, BPS does not meet the statutory
requirements to be price cap regulated.

The other large ILEC cases that the Commission has determined can also be
distinguished. In the Sprint price cap case, the alternative carrier was a facilities-based
provider. In the only otherlarge ILEC price cap case,* no party alleged that the alternative
carrier was not providing service.

MSDT provides only a few basic local services. MSDT is not providing all the

essential services and minimum service features required in the Commission rules. They

44 State of Missouri ex rel. Public Counsel v. Public Service Commission, et al., Case No. CV187-1785CC,
Revised Findings of Fact and Conclusions of Law and Judgment (issued August 6, 1998).

45 In the Matter of the Petition of Sprint Missouri, Inc. Regarding Price-cap regulation Under RSMo
Section 392.245 (1996), Case No. TO-99-359.

46 In the Matter of the Petition of GTE Midwest Incorporated Regarding Price-cap regulation Under RSMo
Section 392.245 (1996), Case No, TO-99-294.

13




do not provide such basic services as access to local operator services, directory
assistance, equal access to interexchange carriers, or assistance programs for
economically disadvantaged or disabled customers. At rates that are more than
two-and-a-half times the cost of similar residential service from BPS and much more
restricted, the services offered by MSDT are in no way a substitute or competitive service to
BPS’s customers. The Commission previously found that BPS was “not subject to any

competition from MSDT"#’

and BPS has stipulated that the facts have not materially
changed since that decision.

The Commission concludes that to allow BPS to elect price cap status under
these circumstances, where prepaid providers offer such minimal services at such a high
cost, “would lead to an illogical result defeating the purpose of the Iegislature”48 and would
not be “consistent with the public interest.”*® The Commission concludes that MSDT is not
providing basic local telecommunications services in a manner that would allow BPS to
elect price cap status. The Commission further concludes that BF’S’S price cap election is
invalid, and that BPS maintains its status as a traditional rate-of-return regulated company.

Conclusion

The parties have stipulated to the facts and the only issue for Commission
decision is whether the alternative local exchange carrier is providing basic local telecom-
munication service. The legislature stated that Chapter 392 “shall be construed” so that

“full and fair competition . .. [may] substitute for regulation when consistent with the

47 Case No. 10-2003-0012, Report and Order (issued Nov. 13, 2003), p.8.
48 State ex rel. Maryland Heights Fire Pratection Dist., supra.
49 Section 392.185(6), RSMo.
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protection of ratepayers and otherwise consistent with the public interest.”*® The types of
services that MSDT provides are not what the legislature intended as basic local services
necessary to invoke a lesser degree of regulation for small incumbent local exchange
carriers. Furthermore, MSDT is not providing all the services it committed to provide in its
application seeking certificates, nor is it complying with the conditions placed on the grant
of service authority by the Commission. Therefore, it is not providing the service for which
it was granted a basic local certificate. For these reasons, the Commission determines that
BPS is not eligible for price cap status and that its price cap election is invalid.

IT IS THEREFORE ORDERED:

1. That BPS Telephone Company is ineligible to elect price cap status.

2. Thatany motion not ruled on is denied and that any objection not ruled onis
overruled.

3. Thatthis Report and Order shall become effective on November 19, 2004.
BY THE COMMISSION
(SEAL)

Dale Hardy Roberts
Secretary/Chief Regulatory Law Judge

Gaw, Ch., and Appling, C., concur,;
Clayton, C., concurs, with separate
concurring opinion to foilow;
Murray and Davis, CC., dissent.

Dated at Jefferson City, Missouri,
on this 9th day of November, 2004,

5 g

15




STATE OF MISSOURI
PUBLIC SERVICE COMMISSION

At a session of the Public Service
Commission held at its office in
Jefferson City on the 12th day

of April, 2005,

Staff of the Missouri Public Service )
Commission, }
Complainant, )
)

v, ) Case No. TC-2002-1076
)
BPS Telephone Company, )
)
Respondent. )

ORDER APPROVING STIPULATION AND AGREEMENT

SyHabus:  This order approves the Stipulation and Agreement resolving the Staff
of the Commission’s over-earnings complaint against BPS Telephone Company.
Background

The Staff of the Commission filed a complaint against BPS Telephone Company
alleging that the company had annual over-eamings of $852,419. BPS proposed a
revenue reduction of $376,204. On March 11, 2005, Staff, BPS and the Office of the Pubic
Counsel filed a Stiputation and Agreement, agreeing to an earnings reduction of $460,000.
Having been granted intervention by the Commission, Southwestern Bell Telephone, L.P.,
d/b/a SBC Missouri, filed a letter stating that it does not oppose the agreement.

The Stipulation and Agreement
Based on a revenue reduction of $460,000, the parties agreed that BPS would

provide expanded one-way calling for its customers in Bernie, Parma and Steele, Missouri.

Schedule 5



Customers in Bernie would be able to call numbers in Parma and Malden, Missouri at no
extra charge. Customers in Parma would likewise be able to call numbers in Bernie, Risco,
New Madrid, Lilbourn and Essex. Customers in Steele would be abie to call numbers in
Caruthersville, Hornersville and Deering. The expanded local calling will cost BPS
approximately $379,993 in lost revenue. Additionally, the parties agreed that BPS would
reduce its intrastate access rates, resulting in an $80,000 reduction of the company’s
revenues. The parties also agreed that BPS would implement certain depreciation rates
filed with the agreement as Attachment C. Although SBC did not join in the Stipulation and
Agreement, it does not oppose the agreement.

Discussion

The Commission has the legal authority to accept a stipulation and agreement as
offered by the parties as a resolution of issues raised in this case.! The Commission notes
that every decision and order in a contested case shall be in writing and, except in default
cases or cases disposed of by stipulation, consent order or agreed settlement, shallinclude
findings of fact and conclusions of law.? Consequently, the Commission need not make
findings of fact or conclusions of law in this order.

Commission rule 4 CSR 240-2.115 (2{C) states that if no party objects to the
Stipulation and Agreement, the Commission may treat the agreement as unanimous.
Because SBC has indicated that it does not oppose the agreement, the Commission will
treat the agreement as unanimous.

The Commission has reviewed the facts of this case and the Stipulation and

Agreement and finds that the agreement is reasonable. The Commission will therefore

' Section 536.060, RSMo 2000.
2 Section 536.090, RSMo 2000.




approve the agreement, direct that the parties to the agreement comply with its terms and
direct BPS to file tariff sheets, in a separate case, reflecting the terms of the agreement.

IT IS THEREFORE ORDERED:

1. That the unanimous Stipulation and Agreement, filed on March 11, 2005, and
entered into by the Staff of the Commission, BPS Telephone Company, and the Office of
the Public Counsel is approved. A copy of the agreement is attached as Attaéhment A

1. That all parties to the Stipulation and Agreement are ordered to comply with
its terms.

2. That BPS Telephone Company shall file with the Commission tariff sheets, in
a separate case, reflecting the terms of the agreement.

3 That this order shall become effective on April 22, 2005.

4. That this case may be closed on April 23, 2005.

BY THE COMMISSION

Dale Hardy Roberts
Secretary/Chief Regulatory Law Judge

(SEAL)

Davis, Chm., Murray, Gaw,
Clayton, and Appling, CC., concur.

Jones, Regulatory Law Judge



BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI
.Staff of the Missouri Public Service Commission, )
Complainant, %
v. ; Case No. TC-2002-1076
BPS Telephone Company, 1
Respondent. ;

STIPULATION AND AGREEMENT

Comes now the Staff of the Missouri Public Service Commission (Staft), the Office of
Public Counsel (Public Counsel}, BPS Telephone Company (BPS) and Southwestern Bell
Telephone, L.P., d/b/a SBC Missouri (SBC Missouri) and respectfully stat‘e to the Missouri
Public Service Commission (Commission) that, as a result of extensive negotiations, the

undersigned Parties (Parties), with the exception of SBC Missouri (whao does not oppose this

Stipulation and Agreement, as more fully described herein), have reached the following
Stipulation and Agreement in order to resolve all issues in this case:

i Revenue Requirement. BPS’s present annual revenues exceed its revenue
requirement as determined under a traditional rate base/rate of return analysis in accordance with
§392.240 RSMo 2000 by $460,000 annually.!

2. Rate Design. The reduction in annual revenues of $460,000 shall be

accomplished by the following: 1) implementation of a mandatory, one-way expanded local

! BPS states that it does not believe it is subject to rate base rate of return regulation pursuant to §392.240 RSMo

2000 because it has zlected to be regulated under “price cap” regulation as provided in §392.245 RSMo 2000.

Accordingly, BPS filed a Motion to Dismiss in this case but the Commission denied same. BPS is also pursuing

appeals before the Circuit Court of Cole County as well as the Missouri Court of Appeals of prior Commission

decisions rejecting its price cap election. By entering into this Stipulation, BPS states that it does not waive its 1
Mation to Dismiss or its pending appeals, but simply agrees that if it is subiect to traditional rate base/rate of rewurn

regulation, its existing revenues should be reduced by $460,000 on an annual basis. i

Attéchment A
Page 1 of 8




chlling plan for BPS customers (with an estimated cost of $379,993) as more specifically

i }
described on Attachment A, attached hereto and incorporated herein by reference; and 2)

reduction in intrastate acéess rates (of approximately $80,000) as more specifically set forth on

Attachment B, attached hereto and incorporated herein by reference.
i

BPS will prepare draft tariff sheets incorporating the changes identified in Attachments A
i
and B and provide such drafts 1o the Staff no later than twenty (20) days after this Stipulation and
Agreement is signed by the Parties. Permanent tarifff sheets will not be filed with the

Commission until after the Commission approves the Stipulation and Agreement,

3. Depreciation Rates. Beginning on the first day of the month fbllowing the
effective date of an Order approving this Stipulation and Agreement, BPS shall accrue
depreciation expense based on the depreciation ratt:as set forth in Attachment €, which is attached

hereto and incorporated herein by reference.

4, Unless called by the Commissioner;s or the Repulatory Law Judge (RLJ) to
respond to questions from the Commissioners or the RLJ, all of the testimony filed in this case
by Staff and BPS shail l?e received into evidence w;hfithout the necessity of the sponsoting witness
taking the stand.

5, While SBC Missouri does not join m this Stipulation and Agreement, it
nevertheless has indicated that it does not oppose the Stipulation and Agreement and does not
request a hearing concerhing the issues addressed i)y this Stipulation and Agreement.

6. This Stipilation and Agreement is being entered into for the purpose of settling
all issues raised by the Staff Complaint which initiated this proceeding. The approval of this
Stipulation and Agneemém in its entirety will conclude Staff’s earnings investigation of BPS.

None of the Parties to this Stipulation and Agreement shall be deemed to have approved or

Attachment A
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acquiesced in any ratemaking or procedural principal, including, without limitation, any method
of cost determination or cost allocation or revenug related methodology, and none of the Parties
shall be prejudiced or bound in any manner by the terms of this Stipulation and Agreement in
this or any other proceeding, whether this Stipulation and Agreement is approved or not.

7. This Stipulation and Agreement has resulted from extensive negotiations among
the Parties and the terms hereof are interdependent. 1f the Commission does not approve this
Stipulation and Agreement unconditionally and without modification, the Stipulation and
Agreement shall be void and no Party shall be bound by any of the agreements or provisions
hereof, except as explicitly stated herein.

8. If the Commission does not unconditionally approve this Stipulation and
Agreement without modification, and notwithstanding its provision that it shall become void
therein, neither this Stipulation and Agreement, nor any matters associated with its consideration
by the Commission, shall be considered or argued 1o be a waiver of the rights that any Party has
for a decision in accordance with §536.080 RSMo 2000 or Article V, Section 18 of the Missouri
Constitution, and the Parties shall retain all procedural and due process rights as fully as though
this Stipulation and Agrcémcnt had not been presented for approval, and any suggestions or
memoranda, testisnony or exhibits that have been offered or received in suppost of this
Stipulation and Agreement shall become privileged as reflecting the substantive content of
settlernent discussions, and shall be stricken from and not be considered as part of the
administrative or evidentiary record before the Commission for any purpose whatsoever.

9. In the event the Commission unconditionally accepts the specific terms of this
Stipulation and Agreement without modification, the Parties waive their respective rights to

present oral argument and written briefs pursuant to §536.080.1 RSMo 2000; their respective
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ﬂghts to the reading of the transcript by the Commission pursuant to §536.080.2 RSMo 2000;
their respective rights to :'seek rehearing, pursuant tc[i; §386.500 RSMo 2000, and their respective
i )

rights to judicial review éursuant 1o §386.510 RSNio 2000. This waiver appliesonly 1o a
Commission Order respecting this Stipulation and }\greement issued in this proceeding and only
to the issues that are rem:lved hereby. It does not airpply to any matters raised in any prior or
subsequent Commission proceeding, or any matteri:s not explicitly addressed by this Stipulation
and Agreement including, but not limited to, whet};er BPS is subject to regulation under
§392.240 or §392.245 RSMo 2000, l

10.  The Staff shall file suggestions or a;memorandum in support of this Stipulation
and Agreement. Each of the Parties shail be served with a copy of any such suggestions or
memorandum and shall be entitled to submit 10 the Commission, within five (5) days of receipt
of Staff’s suggestions or;memorandum, responsive suggestions or a responsive memorandum
which shall also be served on all Parties. The contents of any suggestions or memorandum
provided by any Party a;e its own and are not acqﬁ_iesced in or otherwise adopted by the other
Parties to this Stipulation and Agreement, whether or not the Commission approves and adopts
this Stipulation and Agré:ement.
| i1.  The Staff also shall have the right tL) provide, at any agenda meeting at which this
Stipulation and Agrecm§nt is noticed to be considéred by the Commission, whatever oral
explanation the Commission requests, provided th;at the Staff shall, to the extent reasonably
practicable, provide the jntﬁer Parties with advanc':; notice of when the Staff shall respond to the

Commission’s request for such explanation once such explanation is requested from the Staff.

The Staff’s oral explanation shal] be subject to public disclosure, except to the extent it refers to
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matters that are privileged or protected from disclosure pursuant to any protective order issued in

this case.
Respectfully submitted,
; -
W.R. England Michael Dandino /4
Mo. Bar #23975 Ma. Bar #24590

Brydon, Swe
P.0O. Box 456
Jefferson City, MO 65102-0456

gen & England P.C.

Attorneys for
BPS Telephone Company

Mo Bar #52302

Senior Counsel

Missour Public Service Comymnission
P.O. Box 360

Jefferson City, MO 65102

Attomneys for the Staff of the
Missouri Public Service Commission

Senior Public Counsel
Office of Public Counsel
P.O. Box 7800

Jefferson City, MO 65102

Attorneys for
Office of the Public Counse]

5 Attachment A
Page 5 of 8




ATTACHMENT A

Expanded Local Calling Plan

End-user customers of BPS will be able to call end-user customers located in the
following exchanges as part of their local exchange rate (i.e., without incurring a tol) charge).

Originating Exchange | Terminating Exchange | Terminating Carrier
Bernie Parma , BPS
Malden | SBC
Parma . Bernie I BPS
Risco ; SBC
New Madrid - SBC
Liboum | SBC
| Essex ‘ SBC
Steele Caruthersville SBC
Hornersville SBC
Deering SBC

» Calls will be dialed on a local (i.e., seven digit) basis.

& The plan is limited to voice traffic and not available for internet and data calling.

» Estimated cost of the plan is $379,993.
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BPS TELEPHONE COMPANY
DEPRECIATION RATES
CASE NO. TC-2002-1076

b

AVERAGE NET SALVAGE ASL DEPR

Balance ] SERVICE LIFE{ SALVAGE RATE RATE RATE

ACCOUNY DESCRIPTION §/30/2004 ‘A 8 C=BA | Deva B-C
_ 24120 IMotor Vehicles 226,168 75 12% 1.60% 13.33% 1.TI%
2116.0  |Other Work Equipment 68,533 14.0 6% 0.43% 7.44% 6.71%
S 21210 Bulldings 529,230 350 2% 0.06% 2.86% 2.80%
~ 21220 |Fumiure 27,124 14.0 &% 0.43% 7.34% 6.71%
21234 |office Equipment 38,369 10.0 3% 0.30% 10.00% 9.70%
2124.0 General Pyrpose Computers 188,738 B4 0% 0.00% 15.63% 15.83%
2212.0 _ |Digital Elagtronic Switching 1,430,445 120 0% 0.00% 5.33% B.33%
22371 ICircuit Enuipment : Dightal 836,888 10.0 -3% 0,30% | 10.00% 10.30%
T 22322 |Circuit Equipmerd - Analog - 203,005 10.0 2% -0.30% 10.00% 10.30%
~ 24130 \Poles : 237138 21.0 -30% -1.43% 4.75% B.19%
2421.2 __{Asrial Cable - Metallic 764,354 21.0 _-18% 0.76% 4.76% 5.52%
24231 |Buried Cable - Metalic 3,464,253 20.0 __ 0% 0.00% 5.00% 5.00%
24232 Buried Cable - Nonmetailic 341,219 25.0 0% 0.00% 4.00% 4.00%

2431.0  |Aesial Wire ; 557 0%
|
Attachment C
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SERVICE CONTRACT

CUSTOMER NAME:
ADDRESS:

TELEPHONE NUMBER:
CONTACT PERSON:

LOCAL  LONG DISTANCE 800 SERVICE INTERNET

[ ] L] LI

QUANTYITY AND TYPE OF SERVICE:

MONTHLY RECURRING CHARGES:
INSTALLATION/CONVERSJON CHARGES:

LONG DISTANCE OUTBOUND RATE PER MINUTE:
800 INBOUND RATE PER MINUTE:

Big River Telephone Company (“Provider”) shall provide the above described services to
the customer in accordance with the applicable tariffs and regulations for the initial monthly
recurring charge as set forth above as may be modified from time to time in accordance with the
terms of the applicable tariffs and regulations. In addition, subscriber shall pay to provider the
non-recurring, conversion or installation fees prior to the institution of service.

The parties agree this contract shall be for a term of ( Months / Years ). In
exchange for the commitment by customer for said term, provider will waive the (
Conversion / Installation ) fee of . In the event, however, this service
agreement is terminated prior to the full term as set forth above, customer shall pay to
provider all charges so waived and charged back to per minute price of § on
outbound services and § on inbound services at the time of disconnection of
said service and all discounts received during the term of this agreement. All fees and
services effective on the date of installation.

Customer Signature _ Date

Big River Representative Date

Schedule 6
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