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Staff Recommendation

COMES NOW the Staff of the Missouri Public Service Commission and for its recommendation states;

1.
On August 13, 2004, Broadwing Communications, LLC (Broadwing) and its affiliate Focal Communications Company of Missouri (Focal) filed an application seeking Commission approval to transfer Focal’s assets and customers to Broadwing.  Broadwing is certificated to provide interexchange telecommunications services in Missouri.
  Focal is certificated to provide both basic local and interexchange telecommunications services in Missouri.


2.
On September 21, 2004, Broadwing amended the application to seek certification to provide basic local telecommunications service in the exchanges served by SBC, Spectra, Sprint and CenturyTel.  Broadwing further supplemented the application on October 14, 2004.

3.
In the attached Memorandum, which is labeled Appendix A, the Staff recommends that the Commission grant Broadwing a certificate to provide basic local exchange telecommunications and approve the transfer of assets and customers.

Basic Local Certification


The Staff’s recommendation to grant Broadwing a basic local certificate includes conditions related to access rates.  The Commission shall grant an application for a certificate of telecommunications service authority upon a finding that the grant of authority is in the public interest.  Sections 392.430 and 392.440 RSMo (2000).


Staff also recommends that the Commission classify Broadwing and its services as competitive. The Commission may classify a telecommunications provider or its services as competitive if the Commission determines it is subject to sufficient competition to justify a lesser degree of regulation.  Section 392.361.4.  All the services a competitive company provides must be classified as competitive.  Section 392.361.3.


Staff further recommends that the Commission approve the waivers listed in the Notice of Application.  The Commission may waive the application of its rules and certain statutes if the Commission determines that waiver is consistent with the purposes of Chapter 392.  Sections 392.185, 392.361.5 and 392.420.


Staff also recommends that the Commission grant Broadwing’s request for a temporary waiver of 4 CSR 240-3.510(1)(C), which requires the application to include a proposed tariff with a 45-day effective date. Based on this waiver, the Commission’s grant of  a certificate of authority should be contingent upon Applicant’s filing of a tariff.

Transfer of Assets and Customers


The transfer of assets is governed by Section 392.300 RSMo 2000 and 4 CSR 240-3.520.  Applicable case law provides that the Commission may approve an asset transfer if it is “not detrimental to the public interest”.  See State ex. rel Fee Fee Trunk Sewer, Inc. v. Litz, 596 S.W. 2d 466, 468 (Mo. App. E.D. 1980).


Staff recommends that the Commission waive the application of 4 CSR 240-33.150, the anti-slamming rule, to this transaction, conditioned upon customers being notified of the transfer to Broadwing.  Commission regulation 4 CSR 240-2.060(4) states that the Commission may waive its rules and tariff provisions if good cause is shown.

WHEREFORE, the Staff recommends that the Commission grant Broadwing a basic local certificate for the requested areas and approve the transfer of assets and customers in accord with the Staff’s Memorandum.  The Staff further recommends that the Commission direct Focal to file, after the transfer has been completed,  a pleading stating that its certificate(s) and tariff(s) may then be cancelled.
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