BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of Proposed )
Commission Rule 4 CSR 240-2.117 ) Case No. AX-2002-159
)

SOUTHWESTERN BELL TELEPHONE COMPANY’S RESPONSE TO THE OFFICE
OF PUBLIC COUNSEL’S COMMENTS

COMES NOW Southwestern Bell Telephone, 1..P. d/b/a Southwestern Bell Telephone
Company (Southwestern Bell), and for its Response to the Office of Public Counsel’s {OPC’s)
Comments, states to the Missouri Public Service Commission (Commission) as follows:

1. In its Comments regarding the Commission’s proposed Rule 4 CSR 240-2.117
(Summary Disposition of Contested Cases), OPC states that it opposes the Commission’s
proposed rule “in its present form.”' Among other things, OPC argues that any summary
disposition rule should contain a blanket ban which would “exclude rate making and tariff filings
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or any changes in rates from the scope of the rule.” OPC claims that “the variety of issues and

facts that are part of these types of cases do not readily lend themselves to summary judgment.”
Finally, OPC suggests that any summary disposition rule should be limited to “a few purposes
where a preliminary legal issue should be resolved prior to further action.™

2. Southwestern Bell does not believe it would be appropriate to drastically limit the
applicability of any summary disposition rule, as proposed by OPC. If the Commission adopts a
summary disposition rule for contested Commission cases, a motion for summary determination

should be available to resolve all or any part of any case in which the motion, along with the

supporting materials, establishes that “there is no genuine issue as to any material fact and that
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4 OPC Comments, par. 4.



the moving party is therefore “entitled to relief as a matter of law as to all or any part of the

contested case.”

The legal standard contained in the Commission’s proposed summary
disposition rule is the same legal standard contained in Rule 74.04(c)(3) of the Missouri Rules of
Civil Procedure, and in Rule 56(c) of the Federal Rules of Civil Procedure, both of which are
applicable to all civil actions in state and federal courts.® The applicability of the Commission’s
summary determination rule should not be limited to a subset of contested Commission cases.
Rather, as in Missouri and federal courts, summary determination should be available to a
moving party in all contested cases where the motion and supporting documents establish that
there is no genuine issue as to any material fact.

3. OPC’s concerns regarding sufficient time to conduct discovery prior to
responding to a motion for summary determination in more complex cases are already addressed
in the Commission’s proposed rule. Pursuant to subsection (1)(D) of the Commission’s
proposed summary disposition rule, the Commission has discretion to “continue the motion for
summary determination for a reasonable time to allow an opposing party to conduct such
discovery as is necessary to permit a response to the motion for summary determination.”” Thus,
in an appropriate case, the Commission can permit a party additional time to respond to a motion
for summary determination if further discovery is necessary and has not yet been completed.

The mere fact that the Commission’s proposed summary disposition rule would permit the
Commission to dispose of contested cases prior to hearing where the moving party establishes

that there is no genuine issue as to any material fact and is entitled to relief as a matter of law

does not warrant limiting the applicability of the proposed rule to only certain types of cases, as

3 See, Proposed Rule 2.117(1)(E).
® See, Rule 41.01; Fed. R.Civ.P. 56.
7 See, Proposed Rule 2.117(1)(D).



proposed by OPC.
WHEREFORE, Southwestern Bell respectfully requests that the Commission adopt a

summary disposition rule which is applicable to all contested cases, with the modifications

described in Southwestern Bell’s Comments.
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