BEFORE THE PUBLIC SERVICE C OMMISSION
OF THE STATE OF MISSOURI

In the Matter of the Request for an )
Increase in Sewer Operating Revenues of ) Case No. SR-2013-0016
Emerald Pointe Utility Company. )

THE OFFICE OF THE PUBLIC COUNSEL'S APPLICATION FOR REHEARING
AND REQUEST FOR STAY ORDER PENDING APPEAL, ORINTHE
ALTERNATIVE, ORDER FOR A SEPARATE FUND FOR RATE INC REASE
SUBJECT TO REFUND

COMES NOW the Office of the Public Counsel anditerApplication for Rehearing and
Request for Stay Order Pending Appeal, or in therAhtive, Order for a Separate Fund for Rate
Increase, and states that rehearing is warrantddthen Revised Report and Order should be
reheard because the decision is unlawful, unjust, .lmreasonable and is arbitrary, capricious,
unsupported by substantial and competent evidearwet,is against the weight of the evidence
considering the whole record, constitutes retreaatatemaking, is in violation of constitutional
provisions of Due Process, is unauthorized by lad eonstitutes an abuse of discretion, all as
more specifically and particularly described irstmotion and as follows:

|. Application for Rehearing

The Office of the Public Counsel (Public Counsplrsuant to Section 386.50and 4
CSR 240-2.160, specifically sets forth the reaswmasranting a rehearing and moves the
Missouri Public Service Commission (Commission) fehearing of its Revised Report and
Order of September 24, 2013, effective Octoberz®43 which: (1) authorizes the company to
file a tariff sufficient to recover revenues aseatgtined by the Commission in the order as a

resolution to the rate increase request initiatedimerald Pointe pursuant to the Commission’s

1 All statutory citations are to the Revised StatuiéMissouri 2000, unless otherwise noted.



Small Utility Rate Making Process.; and (2) condsidhat the complaining parties have failed to
meet their burden of proving that Emerald Pointe tnaercharged its customers by collecting a
sewer commodity charge of $3.50 per 1,000 galfons.

Sewer Commodity Charge

A. Introduction
The Commission’s decision must be based on compatehsubstantial evidence:

The provision for circuit court review of orderstbe Public Service Commission
is found in section 386.510 (all references ar&k8Mo 1959 unless otherwise
noted) which provides that such review shall betfer “purpose of having the
reasonableness or lawfulness” of the administraicdon determined. This
statutory provision is broadened by the applicatainthe provisions of the
V.A.M.S., Missouri Constitution, Article 5, Sectid®, setting forth the scope of
review of administrative action pursuant to a hegrrequired by law. This
constitutional provision provides for review both @ whether such action is
“authorized by law”and whether the action is “supported by competemida
substantial evidence upon the whole record:hus, the duty incumbent upon the
reviewing circuit court is dual in nature, at letsthe extent that a determination
of competent and substantial evidence is a detatiom of a separate question as
contrasted with the phrase “authorized by I&w.”

The evidence that the Commission admits and matkesbasis of its decision must have
probative value:

The reviewing court is often faced with the questihat lack of evidence can be
supplied by the expertise of the Commission. Narclee can be drawn from the
cases. We go to considerable lengths to give eleder to the expertise of the
Commission. Furthermore, we acknowledge the otstei scope of judicial
review, which accords to the Commission’s orderergvpresumption of
correctness and places a heavy onus upon its ohahe to demonstrate its error.
But if judicial review is to have any meaning, i ia minimum requirement that
the evidence, along with the explanation thereof the witnesses and by the
Commission itself, make sense to the reviewing ¢ouVe may not approve an
order on faith in the Commission’s expertide.

2 Revised Report and Order, pg. 3.

3 State ex rel. Centropolis Transfer Co. v. Publicv®e Com, 472 S.W.2d 24, 25-26 (Mo. Ct. App. 1971)
(Emphasis added; citations omitted).

“ State ex rel. Lake Lotawana v. Public Service G@82 S.W.2d 191, 195 (Mo. Ct. App. 1987) (Emphasided;
citations omitted).



The evidence shows that from May 10, 2000, untirdia3dl, 2012, approximately the
time when Emerald Pointe knew it was going to htmvéace the Commission in this rate case
and a companion financing case, Emerald Pointegeddaa sewer commodity charge for a total
amount that exceeds $346,000However, the evidence shows that Emerald Poirgs mot
authorized to collect a sewer commodity chargehm tariff approved by the Commission in
Case No. SR-2000-595.

B. The Revised Report and Order is Unlawful, Unjustt &mreasonable Because Public

Counsel Met its Burden to Prove that Emerald PoWies Not Authorized to Collect a

Sewer Commodity Charge as a Result of Case No.@R-395

The question before the Commission was: Was the paosn authorized to collect a
sewer commodity charge as a result of Case No. ®R-895% Given the clear evidence that
Emerald Pointe was not authorized to collect a seammodity charge in the tariff approved by
the Commission in Case No. SR-2000-89Be answer to that question is no. Therefore)i®ub
Counsel met it burden to prove that Emerald Pom&s not authorized to collect a sewer
commodity charge as a result of Case No. SR-2080-5%s a result, the Revised Report and
Order is unlawful, unjust and unreasonable and rlatrary, capricious, unsupported by
substantial and competent evidence, and is aghiesteight of the evidence.

As a complaining party, Public Counsel has the &ar prove that charges made by a
regulated utility are improper. Missouri Statut833.30.] states that "...[e]very unjust or
unreasonable charge made or demanded for gagjatgctvater, sewer or any such service, or

in connection therewithor in excess of that allowed by law or by order odecision of the

® Exhibit 2; Exhibit 11; Exhibit 12; Tr. Pg. 95, B-21.
® Exhibit 5.

" Revised Report and Order, pg. 23.

8 Exhibit 5.



commissionis prohibited." (Emphasis added.) Therefore,ab#ity to meet this burden hinges
on the production of evidence that the charging eéwer commodity charge of $3.50 per 1000
gallons is in excess of that allowed by law or byew or decision of the Commission.

It is clear that Emerald Pointe was not authorizedollect a sewer commodity charge in
the tariff approved by the Commission in Case NR-2D00-595. But, in the Revised Report
and Order, the Commission concludes that the campta parties have failed to meet their
burden of proving that Emerald Pointe has overdtrgs customers by collecting a sewer
commodity charge of $3.50 per 1,000 gallbhsThe Commission also states:

In this case, the Commission is faced with twoft@@cuments that the opposing

parties claim to be Emerald’s Pointe’s lawful sewamiff. If Emerald Pointe’s

lawful sewer tariff allows it to collect a usageache of $3.50 per 1,000 gallons,

then the company’s collection of that charge frds dgustomers cannot be a

violation of its tariff. The tariff that Emerald Rde contends is its lawful tariff

contains such a usage charge. The tariff that &tadf Public Counsel contend is

lawful does not?

So, the Commission, deciding between two documenke approved tariff without a sewer
commodity charge and another, unapproved docunmrerided by Emerald Pointe with a sewer
commodity charge - chose the unapproved documenidad by Emerald Pointe as Emerald
Pointe’s lawful sewer tariff.

However, only an approved tariff sets out the ldwhates for a public utility. 4 CSR
240-3.010 (28) states specifically:

Tariff means a document published by a public tytiland approved by the

commission that sets forth the services offered by thattuyténd the rates, terms

and conditions for the use of those services. (Easishadded.)

Therefore, an existing approved tariff psima facie evidence of what rates may be lawfully

charged by the utility.

% Exhibit 5.
19 Revised Report and Order, pg. 3.
1 Revised Report and Order, pg. 32.



The evidence shows the only document that agsroved by the Commission in Case
No. SR-2000-595, thereby making it the only tasitting out lawful rates as defined by 4 CSR
240-3.010 (28), did not include a sewer commoditgrge'* As an existing approved tariff this
is prima facieevidence that Emerald Pointe was not authorizedotlect a sewer commodity
charge as a result of Case No. SR-2000-595. TdrerdPublic Counsel met its burden.

Public Counsel met its burden to prove that the fafldePointe was not authorized to
collect a sewer commodity charge as a result oeQ&s SR-2000-595. The tariff approved in
Case No. SR-2000-595 mima facieevidence that Emerald Pointe was not authorizembliect
a sewer commodity charge as a result of Case Ne2IBR-595. Charging a sewer commodity
charge was in excess of that allowed by law or toeoor decision of the Commission and was
prohibited under 393.130.1. Therefore, the ReviRegort and Order is unlawful, unjust, and
unreasonable and is arbitrary, capricious, unsup@day substantial and competent evidence, and
is against the weight of the evidence.

C. The Revised Report and Order is Unlawful, Unjusd ddnreasonable Because it

Improperly Assigns a Burden of Proof to Public Ceeint Was Never Required to Meet

and Improperly Applies a Presumption That the AppobTariff Was Unlawful

In the Revised Report and Order, the Commissiaasfithat Public Counsel did not meet
its burden of proving that the tariff that was gneted to the Commission for approval in 2000
was Emerald Pointe’s lawful taritf. This misstates the question before the Commisaiuh
improperly assigns a burden of proof to Public Galinvhich it never had. This also improperly

applies a presumption that approved tariffs arawfll. Therefore, the Commission’s Revised

12 Exhibit 5.
13 Revised Report and Order, pg. 35.



Report and Order is unlawful, unjust and unreaskenabd is arbitrary, capricious, unsupported
by substantial and competent evidence, and is sigdia weight of the evidence.

The question before the Commission was: Was thepa@agnauthorized to collect a sewer
commodity charge as a result of Case No. SR-2080*59 As a complaining party, Public
Counsel had the burden to prove that Emerald Peratenot authorized to collect a commodity
charge as a result of Case No. SR-2000-595. Asusked above, the evidence shows Public
Counsel met that burden of proof. However, in diseussion of its Decision on the issue, the
Commission assigned an entirely different burdermprafbof to Public Counsel and used that to
improperly determine that the approved tariff in-3600-595 was not Emerald Pointe’s lawful
tariff:

In sum, the Commission finds that Staff and Pulllmunsel havdailed to meet

their burden of proving that the tariff that was presenteal to the Commission for

approval in 2000 was Emerald Pointe’s lawful tariff Hence, Staff and Public

Counsel have failed to prove that Emerald Pointdated its tariff by collecting a

sewer commodity charge from its custom@&Emphasis added.)

Instead of finding that Public Counsel did not meetburden to prove that Emerald
Pointe was not authorized to collect a sewer conityotiarge as a result of Case No. SR-2000-
595, the Commission finds that Public Counsel dittmeet the burden of proving that the tariff
that was presented to the Commission for approv&000 was Emerald Pointe’s lawful tariff.
That goes well beyond the actual question presetatdtle Commission and well beyond the
burden Public Counsel was required to meet indhse.

The decision of the Commission also imposes an opgar presumption that approved

tariff in SR-2000-595 was unlawful. Apparently,dia Counsel did not prove that the tariff that

was presented to the Commission for approval ir0208s Emerald Pointe’s lawful tariff. So,

14 Revised Report and Order, pg. 23.
15 Revised Report and Order, pg. 35.



the Commission of 2013 found that the tariff apgawn 2000 could not be a lawful tariff and
replaced it with another document. Basically, lbseaPublic Counsel did not prove that the
approved tariff, which did not contain a sewer caodity charge, was lawful, the Commission
found that the approved tariff was unlawful andlaepd it with another document that did

contain a sewer commodity charge. In effect, tben@ission presumed the approved tariff was

unlawful and placed the burden on Public Counsel to proaeit was lawful This flies in the

face of the well established fact that orders ef@mmmission are presumed lawftilWhile this
may be a way to invoke a favorable outcome in gagicular case, the implications for the
myriad of orders that could now arguably be autocally presumed unlawful is staggering.
Public Counsel is sure this is not what the Comimmsetended.

The question before the Commission in this casene&isWas the tariff presented to the
Commission for approval in 2000 Emerald Pointewfld tariff? But, that is the one the
Commission went to great pains to answer. Bagic#iie Commission found that because
Public Counsel did not prove that the approvedftasilawful the approved tariff should be
replaced with another document. The finding by@loenmission misstates the question before it
and erroneously finds that Public Counsel did neetra burden that it was never required to
meet. It also imposes an improper presumption tiatapproved tariff in SR-2000-595 was
unlawful. Therefore, the Revised Report and Ordamlawful, unjust, and unreasonable and is
arbitrary, capricious, unsupported by substantral aompetent evidence, and is against the
weight of the evidence.

D. Revised Report and Order is Unlawful, Unjust andrddsonable Because Emerald

Pointe Did Not Meet its Burden of Proof That thepfgved Tariff Should be Set Aside

16 State ex rel. Utility Consumers Council, Inc. vbRuService Com585 S.W.2d 41 (Mo. 1979).



It is clear that Emerald Pointe was not authoriedollect a sewer commodity charge in
the tariff approved by the Commission in Case NR-2D00-595." An existing approved tariff
is prima facieevidence of what rates may be lawfully chargedhgyutility. Once grima facie
case is made through the existence an approvdf] tha burden shifts the utility to prove by
clear and convincing evidence that the approvatf taas defective and should be set aside by
the Commission. The burden is on those attackm@rder of the Commission to prove its
invalidity. Emerald Pointe did not meet this burdeTherefore, the Commission’s Revised
Report and Order is unlawful, unjust and unreaskenabd is arbitrary, capricious, unsupported
by substantial and competent evidence, and is sigine weight of the evidence.

As stated above, the question before the Commisgam Was the Company authorized
to collect a sewer commodity charge as a resultage No. SR-2000-5987 It is clear that
Emerald Pointe was not authorized to collect a seammodity charge in the tariff approved by
the Commission in Case No. SR-2000-395.But, in the Revised Report and Order, the
Commission concludes that the complaining partegefailed to meet their burden of proving
that Emerald Pointe has overcharged its customeiliecting a sewer commodity charge of
$3.50 per 1,000 gallorf8. The Commission also states:

In this case, the Commission is faced with twoft@@cuments that the opposing

parties claim to be Emerald’s Pointe’s lawful sewamiff. If Emerald Pointe’s

lawful sewer tariff allows it to collect a usageache of $3.50 per 1,000 gallons,

then the company’s collection of that charge frds dgustomers cannot be a

violation of its tariff. The tariff that Emerald Rde contends is its lawful tariff

contains such a usage charge. The tariff that &tadfPublic Counsel contend is
lawful does nof

7 Exhibit 5.
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So, the Commission, deciding between two documenke approved tariff without a sewer
commodity charge and another, unapproved docunmrerided by Emerald Pointe with a sewer
commodity charge - chose the unapproved documenidad by Emerald Pointe as Emerald
Pointe’s lawful sewer tariff.

However, an existing approved tariff gima facie evidence of what rates may be
lawfully charged by the utility. Per 4 CSR 240-B)0(28), only a document published by a
public utility, and approved by the commissiothat sets forth the services offered by thattwtil
and the rates, terms and conditions for the uskasie services can legally be defined as a tariff.
Orders of the Commission, including orders apprgvariffs, are presumed lawful and the
burden is on those attacking an order to provénitalidity.?* In PSC v. Mo. Gas Energ$88
S.W.3d 221, 227 (Mo. Ct. App. 2012), the Courtestat

"The party seeking to set aside the Commissionlsrdras the burden to prove by

clear and satisfactory evidence that the order wdawful or unreasonable. 8

386.430."State ex rel. BPS Tel. Co. v. Mo. Pub. Serv. Con28% S.W.3d 395,

401-02 (Mo. App. 2009)State ex rel. Laclede Gas €828 S.W.3d at 318.

So, the Court is quite clear - those who wish toas@de an approved tariff have the burden of
proof to show with clear and convincing evidencattthe approved tariff was unlawful or
unreasonable.

Public Counsel had the burden to prove that Emd?aldte was not authorized to collect
a sewer commodity charge as a result of Case N@BR-595. Public Counsel met that burden
by providing evidence that Emerald Pointe was ndharized to collect a sewer commodity
charge in the tariff approved by the CommissiorCase No. SR-2000-598. Public Counsel

had no desire to ask that the Commission set #seltariff approved in SR-2000-595. Emerald

Pointe alone would benefit from setting aside teraved tariff. Therefore, Emerald Pointe had

22 State ex rel. Utility Consumers Council, Inc. vbie Service Com585 S.W.2d 41 (Mo. 1979).
23 .
Exhibit 5.



the burden to prove with clear and satisfactorglence that the approved tariff was unlawful or
unreasonable. However, the Revised Report andrGtated:

In nearly every circumstance, a utility’s lawfutithis the tariff that is filed by

the utility and held on file with the Commissionowever, that is not true in the

unique circumstances under which Emerald Pointevees tariff was created in

2000. ..%*
The Commission cites “unique circumstances” thgtaagntly permitted it to set aside the
approved tariff in SR-2000-595 in favor of anotliErcument containing a sewer commodity
charge. The Commission makes no statement thatdtani@ointe had the burden to prove that
the approved tariff was unlawful or unreasonabkeien if the Commission had made such a
statement, the evidence in the case does not dupp@termination that Emerald Pointe met its
burden of proof to show with clear and convincingdence that the approved tariff was
unlawful or unreasonable such that it should baskele.

a. The evidence shows the approved tariff in Case N8R-2000-595 is lawful

An existing approved tariff iprima facieevidence of what rates may be lawfully charged
by the utility. The burden is on the party chafjeny that approved tariff to prove by clear and
convincing evidence that the approved tariff wasecleve and should be set aside by the
Commission. The Commission’s Revised Report areOs unlawful, unjust and unreasonable
because Emerald Pointe did not meet its burdemawepby clear and convincing evidence that
the approved tariff was unlawful or unreasonabl@ stmould be set aside by the Commission.

It is a well established fact that orders of therussion are presumed lawftil. Only
an approved tariff sets out the lawful rates fopudlic utility. 4 CSR 240-3.010 (28) states

specifically:

24 Revised Report and Order, pg. 33.
% State ex rel. Utility Consumers Council, Inc. vbiei Service Com585 S.W.2d 41 (Mo. 1979).
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Tariff means a document published by a public tytiland approved by the

commission that sets forth the services offered by thattuyténd the rates, terms

and conditions for the use of those services. (Easishadded.)

Therefore, a lawful tariff must be both publisheg the public utility andapproved by the
commission. Approval of a proposed tariff requiegsaffirmative act by the Commission. In
the Revised Report and Order for this case, the fiission cites the exact order where the
Commission approved the tariff in Case No. SR-28982° It is this order which provides
evidence that the approved tariff in Case No. SBO2895 is lawful.

The tariff that Emerald Pointe contends is its lawériff contains a sewer commodity
charge, but the approved tariff for Emerald Pottwes not. It is clear that Emerald Pointe was
not authorized to collect a sewer commodity chamgie tariff approved by the Commission in
Case No. SR-2000-59%. Emerald Pointe argues it thought it was filingraposed tariff with a
commodity charge, so that is the tariff which sldohlave been approved. However, the
Supreme Court has stated that the mere filing @friff is not an approval of that tariff by the
Commissiorf® Until it is approved, any “tariff” filing is metg a proposed tariff, not an
approved tariff. INPSC v. Mo. Gas Energy88 S.W.3d 221, 227 (Mo. Ct. App. 2012), the
Court stated quite clearly:

A tariff is a document which lists a public utiliservices and the rates for those

services."State ex rel. Mo. Gas Energy v. Pub. Serv. Com2if S.W.3d 330,

337 (Mo. App. 2006) (quotin@auer v. Sw. Bell Tel. Co958 S.W.2d 568, 570

(Mo. App. 1997)). Any validly adopted tariff "halset same force and effect as a

statute, and it becomes state laBtate ex rel. Mo. Gas Energ®10 S.W.3d at
337.

% n the Matter of Emerald Pointe Utility Company’ariffs Designed for Sewer Rate Increa€ase No. SR-2000-
595, Order Approving Tariff, May 4, 2000.

" Exhibit 5.

% Marty v. Kansas City Light & Power G803 Mo. 233 (Mo. 1924) (Citintnd. Brewing Co. v. Railway Co4

Mo. P. S. C. 623).
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Tariffs approved by the Commission are binding athkthe utility and the customers
with the force of law® Emerald Pointe offers no evidence of any othsff tapproved by the
Commission in Case No. SR-2000-595 and offered videace that the approved tariff is
unlawful in any way.

A tariff cannot be lawful unless it is approvednd@ a proposed tariff is approved by the
Commission, it takes on the force and effect of. ldinis the act of approval by the Commission
which transforms mere words into a lawful tarifit is unlawful and unreasonable for the
Commission to now say that some other documenhasldawful tariff of Emerald Pointe for
sewer service instead of the tariff approved byGbenmission in SR-2000-595. Emerald Pointe
did not meet its burden to prove by clear and amcing evidence that the approved tariff was
unlawful or unreasonable and should be set asidbéoZommission.

b. Emerald Pointe offered no clear and convincing evienhce that the sewer tariff that
was filed as part of Case No. SR-2000-595 was nbetsame as the Emerald Pointe’s
new proposed sewer tariff that Gary Snadon returnedo Staff to be filed
The Revised Report and Order includes a Findingautt that the sewer tariff that was

filed as part of Case No. SR-2000-595 was not #mesas the Emerald Pointe’s new proposed
sewer tariff that Gary Snadon returned to Stafbéofiled®® Apparently building on this, the
Commission makes an unsubstantiated claim thaf &&d no authority to file a tariff for
Emerald Pointe and its presentation to the Comonssf a tariff that was not issued by Emerald
Pointe constituted a fraud against Emerald Poim the Commissiof. The Commission

provides no reference to the evidence in the cassubstantiate this as a fact and makes no

29 Missouri P. R. Co. v. Terrel#10 S.W.2d 356, 360 (Mo. Ct. App. 1966)
%0 Revised Report and Order, pg. 26.
31 Revised Report and Order, pg. 34.
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mention of the fact that SR-2000-595 was processel@r the effective small company rate case
procedure approved by the Commission at the time.

Emerald Pointe’s arguments seem to be that itssasehow bamboozled into charging
the wrong amount. As proof, Mr. Snadon attachedisarebuttal testimony what he claims are
the tariff sheets Emerald Pointe was told to im@etmn the 2000 rate ca¥e.But, Emerald
Pointe provided no clear and convincing evidenceclwiwould cause the Commission to
guestion what occurred in Case No. SR-2000-595.e Sbhwer tariff approved by the
Commission in Case No. SR-2000-89matches the tariff sheet contained in the filieter for
that case which was signed by Mr. Snadon on basfaEmerald Pointé? Emerald Pointe
provides no witness testimony beyond the biasddtery of the owner of Emerald Pointe who
is facing having to return approximately $350,00@@wver commodity charges. Emerald Pointe
focuses on the actions of Mr. Hubbs to corroboitatestory, but does not call Mr. Hubbs as a
witness. Any statements about what Mr. Hubbs didlid not do are mere hearsay and not
competent and substantial evidence on which therfiiesion can base its decision in this case.

The only witness who was actually involved in ti@®@ case was Mr. Johansen and even
he could not provide clear and satisfactory evidetiat the approved tariff was unlawful or
unreasonable. In fact, Mr. Johansen providednesty that indicated that the small rate case
procedure in place at the time involved severaudumnts and a give-and-take procedure before
a final document was actually filed with the Comsits >

Therefore, Emerald Pointe did not meet its burderprovide clear and convincing

evidence that the approved tariff was unlawful mreasonable and should be set aside.

32 Exhibit 13; Tr. Pg. 229, L. 10-16.
33 Exhibit 5.

% Exhibit 6.

®Tr. Pg. 189-193.
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c. The evidence shows Emerald Pointe did not even foll what it claims it thought
was the lawful tariff

Emerald Pointe seems to argue that it reasonaliéygren what it thought was the lawful
tariff and therefore the approved tariff shouldse¢ aside. However, the evidence shows that not
even the document Emerald Pointe claims it beliewed the lawful tariff was followed.
Emerald Pointe violated even that document by ¢hgraqcorrect reconnection fees and late
fees. Therefore, Emerald Pointe provides no ca convincing evidence that the approved
tariff was unlawful or unreasonable and shoulddieaside.

Again, Emerald Pointe’s arguments seem to be thaas somehow bamboozled into
charging the wrong amount. As proof, Mr. Snaddadited to his rebuttal testimony what he
claims are the tariff sheets Emerald Pointe was tmlimplement in the 2000 rate cd8eThe
tariff that Emerald Pointe contends is the lawarift contains a sewer commodity charge, but
the approved tariff for Emerald Pointe does ndte @rgument that Emerald Pointe only charged
the sewer commodity rate because one was includedhat it thought was the lawful tariff
might be somewhat compelling - if Emerald Pointe hatually followed it in what it charged
the customers.

But as it turns out, the evidence shows that Erdd?ainte didn’t follow what it contends
is the lawful tariff either. The sewer commodityacge was not the only unapproved charge
Emerald Pointe subjected its customers to. Emed?aldte also over charged for late fees and
reconnection fees from what is listed in the tasffeet attached to Mr. Snadon’s rebuttal

testimony®’ So really it doesn't matter whether you're logkén the tariffs that were approvéd

3 Exhibit 13; Tr. Pg. 229, L. 10-16.
3 Tr. Pg. 228, L. 3to Pg. 229, L. 9.
3 Exhibit 4; Exhibit 5.
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or the tariff sheets that Mr. Snadon claims EmeRsthte was told to follow? Emerald Pointe
didn't follow any of thent® The evidence shows Emerald Pointe charged cussomtetever it
liked, no matter what the Commission approved.

Tariffs approved by the Missouri Public Service Guission are binding on both the
utility and the customers with the force of 1&v.Emerald Pointe did not provide evidence of
reasonable reliance on what it thought was the uawdriff when the evidence showed it
subjected customers to charges above and beyomdtleaedocument. Even if Emerald Pointe
was confused or unaware of what its approved ratea®, the Supreme Court of Missouri
confirms that ignorance of the law is no exclfseTherefore, Emerald Pointe did not meet its
burden to provide clear and convincing evidencd tha approved tariff was unlawful or
unreasonable and should be set aside by the Coromiss

d. The evidence shows the approved tariff produced thagreed-upon increase in sewer
revenues

The approved tariff in Case No. SR-2000-595 produeeactly the amount of revenue
increase that Emerald Pointe requested and agraaditat case. Emerald Pointe failed to offer
any evidence to show that it was harmed in any yathe approved tariff in Case No. SR-2000-
595 such that it would be unlawful or unreasonable.

The sewer tariff approved by the Commission in Qdse SR-2000-595 matches the
tariff sheet contained in the filing letter for thmse which was signed by Mr. Snadon on behalf

of Emerald Point&? Attached to that filing letter is an agreementine=n Emerald Pointe and

%9 Exhibit 13.
“OTr. Pg. 230, L. 5-10 & 19-23.
*I Missouri P. R. Co. v. Terrel#10 S.W.2d 356, 360 (Mo. Ct. App. 1966)
“2 State ex rel. Barrett v. Boeckeler Lumber, G391 Mo. 445, 495 (Mo. 1923)
43 e
Exhibit 5.
* Exhibit 6.
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Staff for an increase of $2,500 in sewer rateshagésolution in that case. The resolution of a
$2,500 increase in sewer rates is exactly what Blchd?ointe requested. The evidence shows
that the approved tariff in Case No. SR-2000-595 vedlored to produce exactly the $2,500
increase Emerald Pointe requested and agreed upon.

This evidence is specifically cited by the Comnussin its Revised Report and Order.
The Revised Report and Order states that the wapens preserved in Staff's file show that
Staff agreed Emerald Pointe should receive an aseran sewer revenues in the amount of
$2,500, which is the ten percent increase the compequested® The Revised Report and
Order goes on to say that the monthly customergesaincorporated in the approved tariff
produced that amount of revenue without includinty additional revenue from a sewer
commodity chargé® An approved tariff that produces exactly the antoof increase that a
utility requests and agrees upon is hardly unressien

Emerald Pointe offered no evidence to show thatvas somehow harmed by the
approved tariff in Case No. SR-2000-595. Emeraluteasked for and received approval for an
increase of $2,500 in its sewer revenues in CaseSRe2000-595. The evidence shows that the
approved tariff in Case No. SR-2000-595 producedctx that $2,500 increase in sewer
revenues. Therefore, Emerald Pointe did not ntselburden to provide clear and convincing
evidence that the approved tariff was unlawful mreasonable and should be set aside.

e. The evidence shows that Emerald Pointe had actualotice that the filed, and
ultimately approved, tariff did not include a sewercommodity charge
The Commission makes a Finding of Fact statingdh#te conclusion of the 2000 sewer

rate case, Emerald Pointe began charging its cestorthe $3.50 per 1,000 gallon sewer

> Revised Report and Order, pg. 29.
“® Revised Report and Order, pg. 29.
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commodity charge that was included in the versibthe tariff that was provided to Emerald
Pointe by Staff and that was signed and returneStaff by Gary Snadon as Emerald Pointe’s
tariff.*” The Commission goes to great lengths to try tml fevidence to support Emerald
Pointe’s position that it only charged the sewempowdity because it was not aware the
approved tariff did not contain such a provisiomisTis unjust and unreasonable because the
evidence shows that Emerald Pointe was providedh &ttual notice that the filed, and
ultimately approved, tariff did not include a sewwemmodity charge.

The sewer tariff approved by the Commission in Qdse SR-2000-59% matches the
tariff sheet contained in the filing letter for thmse which was signed by Mr. Snadon on behalf
of Emerald Pointé” However, the Revised Report and Order makes anhstantiated Finding
of Fact that the sewer tariff that was filed ast p@rCase No. SR-2000-595 was not the same as
the Emerald Pointe’s new proposed sewer tariff @ty Snadon returned to Staff to be fiféd.

In order to explain why Emerald Pointe apparentty ribt notice this until almost twelve years
later, the Commission focuses on what notice ErdePalinte_did noteceive which might have
brought this to Emerald Pointe’s attention. Them@ussion does not mention the notice
Emerald Pointe dideceive.

The Revised Report and Order includes a Findingrauft that consistent with Staff's
practice at the time, a copy of the documents Staffmitted to the Commission’s Records
Department on March 20, 2000, (which initiated Cake SR-2000-595) was not mailed to
Emerald Pointé! The Revised Report and Order also includes aifgndf Fact stating that

there is no evidence that the Commission sent § odghe Commission approved tariff to

" Revised Report and Order, pg. 28.
*8 Exhibit 5.
*9 Exhibit 6.
0 Revised Report and Order, pg. 26.
*1 Revised Report and Order, pg. 26.
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Emerald Pointe and that the evidence showed they Gaadon did not receive a copy of the
Commission approved sewer tariff from the Commissfo However, the Commission does not
mention that the evidence shows that Emerald Pauae provided a copy of the filed, and
ultimately approved, tariff which could have beesed to verify it was not the same as the
proposed sewer tariff that Gary Snadon returnestadf to be filed.

In the Revised Report and Order, the Commissias bt the Matter of Emerald Pointe
Utility Company’s Tariffs Designed for Sewer Rateréase Case No. SR-2000-595, Order
Approving Tariff, May 4, 2000®° The May 4, 2000, Order Approving Tariff cites two
documents on which the Commission relies for itdeDr

On May 1, 2000, Staff filed a memorandum in whitlieicommended that the

Commission approve Emerald Pointe's tariff. Baspdnuits audit of Emerald

Pointe's books and records, an evaluation of the&pemy's depreciation rates and

an analysis of the company's capital structure eost of capital, the Staff

concluded that Emerald Pointe could justify anéase of $2,500 (approximately

7.5%) in its annual sewer service operating reve@ueMay 2, 2000, the Office

of the Public Counsel filed a Statement of Positiedicating that it does not

oppose the agreement between Staff and EmeraldePoin

Staff's memorandum attached to the May 1, 2008ff #ecommendation, specifically
speaks to the letter containing the Agreement RiggarDisposition of Small Company Rate
Increase Request and proposed tariff filed by Eldd?ainte to initiate Case No. SR-2000-595.
A copy of that filing is attached to Staff's memodam as Schedule E. The proposed tariff
shown on Schedule E-5 does not include a proviorthe collection of a sewer commodity
charge in the amount of $3.50 per 1,000 gallons.

The May 1, 2000, Staff Recommendation, includesedificate of Service signed by
Keith R. Krueger as Attorney for the Staff of theblc Service Commission which certified that

copies of the Staff Recommendation were mailedasrdkdelivered to all counsel of record as

2 Revised Report and Order, pg. 28.
%3 Revised Report and Order, pg. 27.
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shown on the attached service list. At the entheffiling is a Service List which indicates that

copies of that document were provided to both RuBlounsel and Mr. Snadon on behalf of
Emerald Pointe. Therefore, the evidence shows dhaiMay 1, 2000, Emerald Pointe was

provided a copy of Staffs Recommendation and thitached Schedule E containing the

proposed tariff that was ultimately approved by tBemmission. Emerald Pointe had the
opportunity to review the filing and make an objactthat the proposed tariff shown on

Schedule E-5 did not include a provision for théemtion of a sewer commodity charge in the
amount of $3.50 per 1,000 gallons. Emerald Paimdele no such objection and the proposed
tariff was approved as filed.

The Commission goes to great lengths to try td émidence to support Emerald Pointe’s
position that it charged the sewer commodity chéemause it was not aware the approved tariff
did not contain such a provision. To accomplisis,tihe Commission focuses on what notice
Emerald Pointe_did nateceive which might have brought this to Emeratdni’s attention.
This is unjust and unreasonable because the ewddmowvs that Emerald Pointe was provided
with actual notice that the filed, and ultimatelppeoved, tariff did not include a sewer
commodity charge. Therefore, Emerald Pointe ditl meet its burden to provide clear and
convincing evidence that the approved tariff watawful or unreasonable and should be set
aside.

f. The evidence shows that both Staff and Public Couakrelied upon the filed, and
later approved, tariff when determining their position in Case No. SR-2000-595

The evidence shows that both Staff and Public Calumssed their positions in Case No.
SR-2000-595 on the review of a proposed tariff Wwhaid not include a provision for the

collection of a sewer commodity charge. The Corsiars based its approval of the proposed
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tariff in Case No. SR-2000-595 specifically on nédiance on the positions of Staff and Public
Counsel. As a result, Emerald Pointe has not geaviclear and convincing evidence that the
approved tariff was unlawful or unreasonable.

In the Revised Report and Order, the Commissias bt the Matter of Emerald Pointe
Utility Company’s Tariffs Designed for Sewer Rateréase Case No. SR-2000-595, Order
Approving Tariff, May 4, 2000 The May 4, 2000, Order Approving Tariff cites two
documents on which the Commission relies for itdeDr

On May 1, 2000, Staff filed a memorandum in whitlieicommended that the

Commission approve Emerald Pointe's tariff. Baspdnuits audit of Emerald

Pointe's books and records, an evaluation of th@pemy's depreciation rates and

an analysis of the company's capital structure eost of capital, the Staff

concluded that Emerald Pointe could justify anéase of $2,500 (approximately

7.5%) in its annual sewer service operating reve@ueMay 2, 2000, the Office

of the Public Counsel filed a Statement of Positiedicating that it does not

oppose the agreement between Staff and EmeraldePoin
The May 4, 2000, Order Approving Tariff is therefobased upon both the Staff's
recommendation for approval of the proposed taniifl Public Counsel's statement that it did
not oppose the proposed tariff.

Staff's memorandum attached to the May 1, 2000ff &acommendation, specifically
speaks to the letter containing the Agreement RiggarDisposition of Small Company Rate
Increase Request and proposed tariff filed by Eldd?ainte to initiate Case No. SR-2000-595.
A copy of that filing is attached to Staff's memodam as Schedule E. The proposed tariff
shown on Schedule E-5 does not include a proviforthe collection of a sewer commodity

charge in the amount of $3.50 per 1,000 gallons.aAesult of Staff's review of the Agreement

Regarding Disposition of Small Company Rate Inee@equest and proposed tariff (Schedule

** Revised Report and Order, pg. 27.
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E) as set out in its memorandum, Staff requestatittte Commission issue an order approving
the revised tariff sheet (Schedule E-5), to bectiffe for service on and after May 10, 2000.

As a result, the evidence shows that Staff based ré&commendation on its
recommendation specifically on its review of thepwsed tariff that did not contain a sewer
commodity charge. This provides evidence thatf ®glfeved that the filed, and later approved,
tariff as shown in Schedule E-5 was the just arasopable tariff to be approved by the
Commission.

Similarly, in its May 2, 2000, Statement of Positi®@ublic Counsel states:

COMES NOW the Office of the Public Counsel (Pullicunsel) and states to the

Commission that it does not oppose the agreeméweba the Staff of the Public

Service Commission and Emerald Pointe Utility Compaas set forth in the

Staff's recommendation filed herein, regarding@oenpany's request for a sewer

rate increase pursuant to the Commission's smathpeay rate increase

procedure.

Public Counsel’s filing specifically provides th&t statement of no opposition of the agreement
between Staff and Emerald Pointe is based on Staéfcommendation regarding Emerald
Pointe’s request. As a result, the evidence shbatsPublic Counsel based its statement of no
opposition specifically on its review of both ofetHilings in the case including Staff's
recommendation based on the tariff filed as Scledtd5 which did not contain a sewer
commodity charge. This provides evidence that ieubbunsel had no opposition to the filed,
and later approved, tariff as a just and reasortabié to be approved by the Commission.

Therefore, Emerald Pointe provides no clear andiioeing evidence that the approved
tariff was unlawful or unreasonable and shoulddieaside.

g. No evidence that Emerald Pointe’s lack of an attoray in Case No. SR-2000-595 so

biased Emerald Pointe as to make the approved tafifin that case unlawful or

unreasonable
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The evidence shows that Emerald Pointe’s lack ddttorney in Case No. SR-2000-595
was voluntary and completely within the Commisssomules. Emerald Pointe offers no
evidence to prove that it was somehow biased lacla of attorney in Case No. SR-2000-595.
As a result, Emerald Pointe has not provided céa convincing evidence that the approved
tariff was unlawful or unreasonable.

The Revised Report and Order states: “Emerald &sirdecision to hire a second
attorney to deal with that issue was not inappedpri particularly given the company’s
experience in its 2000 rate case when it, in aawd with Commission rules, did not engage
the services of a lawyeP> By referencing Emerald Pointe’s experience ineds. SR-2000-
595, the Commission seems to be making a findiagttie experience in 2000 was somehow an
unfair and egregious experience. The Commissiem s¢ems to be using the fact that Emerald
Pointe did not engage an attorney to bolster ndifig that Emerald Pointe was authorized to
collect a sewer commodity charge as a result ataincrease tariff filed by the utility in 2000.

It is unjust and unreasonable for the Commissioshitt the burden of a proper business
decision made over thirteen years ago to the cuwmmEmerald Pointe offers no evidence to
prove that it was somehow biased by a lack of a¢tprin Case No. SR-2000-595. Emerald
Pointe’s lack of an attorney in its previous ratese was completely voluntary and as the
Commission notes, completely in accordance with @@sion rules. Just as it does today,
Emerald Pointe had the choice between initializingeneral rate case and utilizing the small
company rate case procedure. And just as it dogayf Emerald Pointe certainly had the
opportunity to engage legal advice even when opgyrainder the small company rate case
procedure. The current rate case shows that Edh&uainte has no qualms about engaging

multiple sources of legal representation when @nde it beneficial.

% Revised Report and Order, pg. 13-14.
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Deciding to utilize the small company rate casecedore and accept the risk of not
having legal advice is a business decision EmdPaldte voluntary undertook. It is not fair to
place the burden of bearing the cost of that chorcéhe customers. It is not the Commission’s
responsibility to protect a utility from its ownasions or to second guess the decisions made by
that utility, especially thirteen years after tdatision was made and to the sole detriment of the
customers. Therefore, Emerald Pointe provides learcand convincing evidence that the
approved tariff was unlawful or unreasonable armukhbe set aside.

E. The Revised Report and Order is Unlawful, Unjustl &inreasonable Because It is

Unlawful, Unjust and Unreasonable and a ViolatidnDue Process to Retroactively

Replace the Approved Tariff in Case No. SR-2000-888 a Document Containing a

Provision for the Collection of a Sewer Commodityathe

It is clear that Emerald Pointe was not authorizedollect a sewer commodity charge in
the tariff approved by the Commission in Case NR-2D00-595° But, in the Revised Report
and Order, the Commission concludes that the campta parties have failed to meet their
burden of proving that Emerald Pointe has overdtrgs customers by collecting a sewer
commodity charge of $3.50 per 1,000 galldhsThe Commission also states:

In this case, the Commission is faced with twoft@dcuments that the opposing

parties claim to be Emerald’s Pointe’s lawful sewamiff. If Emerald Pointe’s

lawful sewer tariff allows it to collect a usageache of $3.50 per 1,000 gallons,

then the company’s collection of that charge frds dgustomers cannot be a

violation of its tariff. The tariff that Emerald Bde contends is its lawful tariff

contains such a usage charge. The tariff that &tadfPublic Counsel contend is

lawful does not?

So, the Commission, deciding between two documetite approved tariff without a

sewer commodity charge and another, unapprovedngeatuprovided by Emerald Pointe with a

*% Exhibit 5.
" Revised Report and Order, pg. 3.
%8 Revised Report and Order, pg. 32.
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sewer commodity charge - chose the unapproved decumprovided by Emerald Pointe as
Emerald Pointe’s lawful sewer tariff.

The decision of the Commission is not that the aygd tariff in Case No. SR-2000-595
should be replaced as the lawful tariff for ratbarged from now on. What the Commission
unilaterally finds, thirteen years later, is that the approved tariff, but some other document,
was apparently always the lawful tariff for Emer&dinte per Case No. SR-2000-595. This
means the Commission’s decision is replacing thayed tariff in Case No. SR-2000-595 for
rates charged in the past

Even if the Commission believes Emerald Pointe rhas its burden that the approved
tariff in Case No. SR-2000-595 should be replateel Commission cannot retroactively replace
an approved tariff with a document the Commisstseli added, thirteen years later, to Case No.
SR-2000-595. Therefore, the Commission’s RevisedorR and Order is unlawful, unjust and
unreasonable.

a. The approved tariff in Case No. SR-2000-595 has tHerce of law

In the Revised Report and Order, the Commissiodgsfitnat “Staff and Public Counsel
have failed to meet their burden of proving that thriff that was presented to the Commission
for approval in 2000 was Emerald Pointe’s lawfulftaHence, Staff and Public Counsel have
failed to prove that Emerald Pointe violated itsftdy collecting a sewer commodity charge
from its customers® Therefore, the Commission has apparently deteunihat the tariff that
was approved in Case No. SR-2000-595 was not th&llaariff — some other unapproved

document was. This finding by the Commission iewful and unreasonable.

%9 Revised Report and Order, pg. 23.
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Tariffs approved by the Missouri Public Service Quission are binding on both the
utility and the customers with the force of 18Only an approved tariff sets out the lawful rates
for a public utility. 4 CSR 240-3.010 (28) stasgecifically:

Tariff means a document published by a public tytiland approved by the

commission that sets forth the services offered by thattyténd the rates, terms

and conditions for the use of those services. (Easigshadded)

Therefore, a lawful tariff must be both publisheg the public utility andapproved by the
commission. Approval of a proposed tariff requiagsaffirmative act by the Commission. The
Supreme Court has stated that the mere filing @friff is not an approval of that tariff by the
Commissiorf*  Until it is approved, any “tariff” filing is metg a proposed tariff, not an
approved tariff. INPSC v. Mo. Gas Energy88 S.W.3d 221, 227 (Mo. Ct. App. 2012), the
Court stated quite clearly:

A tariff is a document which lists a public utiliservices and the rates for those

services."State ex rel. Mo. Gas Energy v. Pub. Serv. Com2if S.W.3d 330,

337 (Mo. App. 2006) (quotin@auer v. Sw. Bell Tel. C0o958 S.W.2d 568, 570

(Mo. App. 1997)). Any validly adopted tariff "halset same force and effect as a

statute, and it becomes state laBtate ex rel. Mo. Gas Energ210 S.W.3d at

337.

The Commission took no affirmative act to approke tariff document that Emerald
Pointe claims to be its lawful sewer tariff. Thecdment was not presented to the Commission
when the rate case was initiated. The Commissidnndt stamp it as approved, it has no
effective date, nor is it published as the approgeder tariff for Emerald Pointe on the

Commission’s Electronic Filing and Information Syrst (EFIS). The Commission did not allow

the other parties to provide comment on its apgrovao even seek suspension of the tariff

€9 Missouri P. R. Co. v. Terrel#10 S.W.2d 356, 360 (Mo. Ct. App. 1966)
1 Marty v. Kansas City Light & Power G803 Mo. 233 (Mo. 1924) (Citintnd. Brewing Co. v. Railway Co4
Mo. P. S. C. 623).
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pending review or appeal. So, there is no evide¢haée the document provided by Emerald
Pointe thirteen years later is the approved ancktbee lawful tariff.

A tariff cannot be lawful unless it is approvednd@ a proposed tariff is approved by the
Commission, it takes on the force and effect of. ldiis the act of approval by the Commission
which transforms mere words into a lawful tarifit is unlawful and unreasonable for the
Commission to now say that some other documenhaslawful tariff of Emerald Pointe for
sewer service instead of the tariff approved byGbenmission.

b. The Commission’s decision to add a document to theen year old case is

unlawful, unjust, and unreasonable in that it congtutes retroactive ratemaking

As stated above, the Commission has apparentlyrdieted, thirteen years later, that the
tariff that was approved in Case No. SR-2000-595 wat the lawful tariff — some other
unapproved document was. This constitutes reik@aatatemaking, which is prohibited.
Therefore, the decision by the Commission is unlhahd unreasonable.

By allowing Emerald Pointe to now replace an apptbtariff in a rate case that occurred
over thirteen years ago with some other unappra@diment, the Commission has engaged in
retroactive ratemaking. IBtate ex rel. AG Processifigthe Court described the retroactive
ratemaking doctrine:

Section 393.140(11) provides that "[n]o corporatstwall charge, demand, collect

or receive a greater or less or different compémsdor any service rendered or

to be rendered than the rates and charges ap@italsiuch services as specified

in its schedules filed and in effect at the timélrhe filed rate doctrine . . .

precludes a regulated utility from collecting amges other than those properly

filed with the appropriate regulatory agencfstate ex rel. Associated Natural

Gas Co, 954 S.W.2d at 531This aspect of the filed rate doctrine constitutes

a rule against retroactive ratemaking or retroactive rate alteration.” Id.

Retroactive ratemaking is defined as "the settingates which permit a utility to

recover past losses or which require it to refuadtpexcess profits collected
under a rate that did not perfectly match expepesrate-of-return with the rate

%2 State ex rel. AG Processing, Inc. v. Pub. Serv.i@on811 S.W.3d 361, 365 (Mo. Ct. App. 2010)
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actually established.State ex rel. Util. Consumers' Council of M685 S.W.2d

at 59. The filed rate doctrine's rule against weattive ratemaking has an

"underlying policy of predictability, meaning thi&ta utility is bound by the rates

which it properly filed with the appropriate regudey agency, then its customers

will know prior to purchase what rates are beingrged, and can therefore make

economic or business plans or adjustments in resgptBtate ex rel. Associated

Natural Gas Cq.954 S.W.2d at 531. In other words, the approeeifs are to

"provide advance notice to customers of prospectiiarges, allowing the

customers to plan accordinglyd. (Emphasis added)

The evidence shows that both Staff and Public Celurssed their positions in Case No.
SR-2000-595 on the review of a proposed tariff Wwhaid not include a provision for the
collection of a sewer commodity charge. The Corsiars based its approval of the proposed
tariff in Case No. SR-2000-595 on the evidence gtes] at that time and its reliance on the
positions of Staff and Public Counsel based on #adence. There is no evidence that a
proposed tariff containing a provision for the ection of a sewer commodity charge was
provided to the parties for their review and comtmanCase No. SR-2000-595. In effect, the
Commission of today is attempting to rewrite thsetdiy of a case that occurred thirteen years
ago by injecting evidence to the record that ditl e»ast at the time. This action constitutes
retroactive ratemaking.

The Commission’s decision must be based on compatehsubstantial evidence. The
evidence that the Commission admits and makes dbgs lof its decision must have probative
value and cannot be based on the Commission’s &s@ealone. A document containing a
provision for the collection of a sewer commodihaoge, which the Commission itself has now
added to a thirteen year old case, is not compedrdt substantial evidence on which the

Commission can base its decision. Therefore, tr@r@ission decision that the approved tariff

in Case No. SR-2000-595 was not the lawful tarifind that the Emerald Pointe’s interjected
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document thirteen years later was - is unlawful angkasonable in that it constitutes retroactive
ratemaking.
c. The Commission’s decision to add a document to thigen year old case is unlawful,

unjust, and unreasonable in that it is a violatiorof Due Process

By stating in the Revised Report and Order thatliPubounsel failed to prove that
Emerald Pointe violated its tariff by collectingsawer commodity charge from its custonférs,
the Commission has determined that Emerald Poitde/&il tariff contained a provision for the
collection of a sewer commodity charge in the amadii$3.50 per 1,000 gallons. Therefore, the
Commission has determined that the approved tari€ase No. SR-2000-595, which was the
same proposed tariff the parties reviewed and b#seid positions on that time, was not the
lawful tariff — some other unapproved document wakhis finding by the Commission is
unlawful and unreasonable.

The Commission’s decision must be based on compatehsubstantial evidence:

The provision for circuit court review of orderstbe Public Service Commission

is found in section 386.510 (all references ar&k8Mo 1959 unless otherwise

noted) which provides that such review shall betfe “purpose of having the

reasonableness or lawfulness” of the administratieéon determined. This

statutory provision is broadened by the applicatainthe provisions of the

V.A.M.S., Missouri Constitution, Article 5, Sectid®, setting forth the scope of

review of administrative action pursuant to a hegrrequired by law. This

constitutional provision provides for review both @ whether such action is

“authorized by law”and whether the action is “supported by competemida

substantial evidence upon the whole record:hus, the duty incumbent upon the

reviewing circuit court is dual in nature, at letsthe extent that a determination

of competent and substantial evidence is a detatiomof a separate question as

contrasted with the phrase “authorized by I&v.”

The evidence that the Commission admits and mahkesbasis of its decision must have

probative value and cannot be based on the Conanissxpertise alone:

%3 Revised Report and Order, pg. 33.
% State ex rel. Centropolis Transfer Co. v. Publicv®e Com, 472 S.W.2d 24, 25-26 (Mo. Ct. App. 1971)
(Emphasis added; citations omitted).
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The reviewing court is often faced with the questihat lack of evidence can be
supplied by the expertise of the Commission. Narclee can be drawn from the
cases. We go to considerable lengths to give elefer to the expertise of the
Commission. Furthermore, we acknowledge the otstei scope of judicial
review, which accords to the Commission’s orderergvpresumption of
correctness and places a heavy onus upon its ohahe to demonstrate its error.
But if judicial review is to have any meaning, i ia minimum requirement that
the evidence, along with the explanation thereof the witnesses and by the
Commission itself, make sense to the reviewing ¢ouwVe may not approve an
order on faith in the Commission’s experti$a.

In the Revised Report and Order for this case,Gbemission citedn the Matter of
Emerald Pointe Utility Company’s Tariffs Designeat Sewer Rate Increas€ase No. SR-
2000-595, Order Approving Tariff, May 4, 2000. TNmy 4, 2000, Order Approving Tariff
cites two documents on which the Commission rébegs Order:

On May 1, 2000, Staff filed a memorandum in whitlieicommended that the

Commission approve Emerald Pointe's tariff. Baspdnuits audit of Emerald

Pointe's books and records, an evaluation of thepany's depreciation rates and

an analysis of the company's capital structure emst of capital, the Staff

concluded that Emerald Pointe could justify an éase of $2,500 (approximately

7.5%) in its annual sewer service operating reve@umeMay 2, 2000, the Office

of the Public Counsel filed a Statement of Positindicating that it does not

oppose the agreement between Staff and EmeraldePoin
The May 4, 2000, Order Approving Tariff is theredobased upon both the Staff's
recommendation for approval of the proposed taniffi Public Counsel’s statement that it did
not oppose the proposed tariff.

Staff's memorandum attached to the May 1, 2000ff &#acommendation, specifically
speaks to the letter containing the Agreement RigggrDisposition of Small Company Rate
Increase Request and proposed tariff filed by ElddPainte to initiate Case No. SR-2000-595.
A copy of that filing is attached to Staff's memodam as Schedule E. The proposed tariff

shown on Schedule E-5 does not include a proviforthe collection of a sewer commodity

% State ex rel. Lake Lotawana v. Public Service G@82 S.W.2d 191, 195 (Mo. Ct. App. 1987) (Emphasided;
citations omitted).
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charge in the amount of $3.50 per 1,000 gallons.aAesult of Staff's review of the Agreement
Regarding Disposition of Small Company Rate Incee@squest and proposed tariff (Schedule
E) as set out in its memorandum, Staff requestatittte Commission issue an order approving
the revised tariff sheet (Schedule E-5), to bect#iffe for service on and after May 10, 2000.

As a result, the evidence shows that Staff basedetommendation specifically on its
review of the proposed tariff which did not contairsewer commodity charge. This provides
evidence that Staff believed that the filed, andrlapproved, tariff as shown in Schedule E-5
was the just and reasonable tariff to be approyetthd Commission.

Similarly, in its May 2, 2000, Statement of Positi®@ublic Counsel states:

COMES NOW the Office of the Public Counsel (Pullicunsel) and states to the

Commission that it does not oppose the agreeméweba the Staff of the Public

Service Commission and Emerald Pointe Utility Compaas set forth in the

Staff's recommendation filed herein, regarding@oenpany's request for a sewer

rate increase pursuant to the Commission's smathpeay rate increase

procedure.

Public Counsel’s filing specifically provides th&t statement of no opposition of the agreement
between Staff and Emerald Pointe is based on Staéfcommendation regarding Emerald
Pointe’s request. As a result, the evidence shbatsPublic Counsel based its statement of no
opposition specifically on its review of both ofetHilings in the case including Staff's
recommendation based on the proposed tariff filedSehedule E-5 which did not contain a
sewer commodity charge. This provides evidence Riodlic Counsel had no opposition to the
filed, and later approved, tariff as a just andsogeble tariff to be approved by the Commission.

The evidence shows that both Staff and Public Celuresed their positions in Case No.
SR-2000-595 on the review of a proposed tariff Wwhaid not include a provision for the

collection of a sewer commodity charge. The Corsiors based its approval of the proposed

tariff in Case No. SR-2000-595 on the evidenceas \presented and its reliance on the positions
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of Staff and Public Counsel based on that eviderideere is no evidence that a proposed tariff
containing a provision for the collection of a seveemmodity charge was provided to the
parties for their review and comment in Case No-28B0-595. In effect, the Commission of
today is attempting to rewrite the procedural gtaf a case that occurred thirteen years ago by
injecting evidence into the record which did notsexat the time. This action violates Public
Counsel’'s due process rights under the Fourteemtemiiment, U.S. Constitution and Mo.
Const. Art. I, Sec. 10.

The Commission’s decision must be based on compatehsubstantial evidence. The
evidence that the Commission admits and makes dbgs lof its decision must have probative
value and cannot be based on the Commission’s &s@ealone. A document containing a
provision for the collection of a sewer commodibaoge, which the Commission itself has now
added to a thirteen year old case, is not competadt substantial evidence on which the
Commission can base its decision. Therefore, ti@r@ission decision that the approved tariff
in Case No. SR-2000-595 was not the lawful taaffd that the Commission’s own interjected
document was, is unlawful and unreasonable in ithablated Public Counsel’'s Due Process
rights.

d. Revised Report and Order is discriminatory and as @ch is unlawful, unjust and
unreasonable

The U.S. Supreme Court has also mandated that gdmenmission must balance the
interests of the utility and the consumer in theislens it make&® Therefore, a Report and
Order which is blatantly decided to favor the tyif interest over the consumer’s interest is
unlawful, unjust and unreasonable. A part of thelancing act is to ensure that the decisions of

the Commission are not discriminatory and thatredjulated utilities and their customers are

% Federal Power Commission v. Hope Natural Gas, G20 U.S. 591, 603 (1944).
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provided with equal protection. As a result, custosrof small water and sewer utilities must be
provided with the same protections as customelargé water and sewer utilities.

The Revised Report and Order goes to great lenigttry to state that the reason for the
decision of the Commission in this case is the duei circumstances” involving the rate case
thirteen years ag¥. But, the result of the Revised Report and Oragethat customers of
Emerald Pointe will not enjoy the same protectioat ©ther utility customers in Missouri enjoy.

In its haste to protect Emerald Pointe from an begantiated harm, the Commission has
instead dealt an actual harm to Emerald Pointessocoers. An existing approved tariffagama
facie evidence to the customers of what rates may bgilgwecharged by the utility — except for
the customers of Emerald Pointe. Per 4 CSR 24003(28), only a document published by a
public utility, and approved by the commissiothat sets forth the services offered by thattwtil
and the rates, terms and conditions for the uskasie services can legally be defined as a tariff
— except for Emerald Pointe. Orders of the Comimnssncluding orders approving tariffs, are
presumed lawful and the burden is on those attgckmorder to prove its invalidity — except for
Emerald Pointe.

There is no evidence that Emerald Pointe’s custsrdernot deserve the same treatment
and protection as the customers of other utilitidss unreasonable for the Commission to state
that in this particular case, the utility shouldgrepped up at the expense of the rights all other
customers enjoy. The fact that a utility has albmamber of customers does not transform
those customers into some sub-class where thetaghst and reasonable charges is abrogated.
Neither is the mere unsubstantiated threat of haiky.

Customers of Emerald Pointe should not have to pickhe tab for the utility’s inability

to verify what tariff has been approved by the Cassmon. It is the utility’s responsibility to be

" Revised Report and Order, pg. 33.
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aware of what tariff has been approved for use Hey utility and to act according to that
approved tariff. Small utilities like Emerald Ptenalready have a special rate case procedure
which provides a quicker and cheaper mechanismaterreview while still providing protection
for both the utility and the customers. It is wtjand unreasonable to single out the actions of
Emerald Pointe as needing special protection by Goenmission at the expense of the
customers.

All decisions of the Commission must balance thedseof the utility and the needs of
the customer. Customers of small water and sewkties must be provided with the same
protections as customers of large water and sewibties. A process that provides only
protection for the utility at the expense to thestomer of the rights offered to other utility
customers is discriminatory and unreasonable. éfber the Revised Report and Order is
unlawful, unjust and unreasonable.

e. Revised Report and Order is harmful to all Missouriutility customers and as such is
unlawful, unjust and unreasonable

There is no doubt that the Revised Report and (redeefits Emerald Pointe. However,
this benefit comes at a very high price to all Migs regulated utility consumers. It is unlawful,
unjust and unreasonable for the Commission to puWiasouri regulated utility consumers at
risk.

Decisions by the Commission may not have the foofestare decisis but the
precedential force of these decisions is undenia¥laile the Commission may try to say that its
decision is for this case alone, the precedenbgdhe Commission is a slippery slope upon
which the lawful effect of all tariffs approved lige Commission may be questioned. This

Revised Report and Order means that approvedstaviff no longer be the final proof of what
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rules a regulated utility must follow or what ratesegulated utility must charge. A tariff cannot
have the force and effect of law if even once tlmm@ission undermines the effect of an
approved tariff.

Customers rely on the approved tariffs as protactigainst unapproved charges by the
utility. If there is some precedent that an appubtariff has been ignored by the Commission in
favor of some other charges, the customer has oi@giton whatsoever through an approved
tariff. Once the Commission has abridged the sgnat an approved tariff even in one single
case, the tariffs approved by the Commission calonger be reasonably relied upon as a legal
requirement. Tariffs would no longer hold the ®af law but would be mere guidelines subject
to future interpretation of validity. Actions bizgeg Commission could no longer be considered
final, thus potentially eliminating the appeal pess.

Basically, because Public Counsel did not prove i approved tariff, which did not
contain a sewer commodity charge, was lawful, tben@ission found that the approved tariff
was unlawful and replaced it with another docuntkat did contain a sewer commodity charge.

In effect, the Commission presumed the approvetf teas unlawfuland placed the burden on

Public Counsel to prove that it was lawfurhis flies in the face of the well establishadtfthat

orders of the Commission are presumed lafffuVhile this may be a way to invoke a favorable
outcome in this particular case, the implicatiomsthe myriad of orders that could now arguably
be automatically presumed unlawful is staggering.

The decision in this case puts into question séwther tariffs that were approved under
the small company rate case procedures in pladegithie 2000 rate case. The Commission
makes an unsubstantiated claim that Staff had tlwaty to file a tariff for Emerald Pointe and

its presentation to the Commission of a tariff twas not issued by Emerald Pointe constituted a

% State ex rel. Utility Consumers Council, Inc. vbie Service Com585 S.W.2d 41 (Mo. 1979).
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fraud against Emerald Pointe and the Commis&iofihe Commission makes no mention of the
fact that SR-2000-595 was processed under thetiedesmall company rate case procedure
approved by the Commission at the time. The vargesprocedure was used in several small
company rate cases, many of which have tariffs apggat under this procedure still in effect
today. If the actions of Staff constituted a fraaghinst Emerald Pointe, then several other
existing tariffs are equally as suspect. It iseasionable for the Commission to think that it can
choose a single tariff to invalidate on procedgraunds without calling into question all tariffs
approved under that same procedure.

While there is much in this Revised Report and Otdethe benefit of all regulated
utilities in Missouri, there is little to the beitedf the consumers. Customers can no longer rely
on the approved tariffs as protection against urama charges by the utility. If the filings can
be second guessed by a future commission, there asder or approval that customers can rely
on as final. Under the current case law findiraf #n approved tariff has the force and effect of
law, a regulated utility has a strong incentiveettsure that it is aware of the contents of the
approved tariff and that it is acting accordinghat approved tariff. This Revised Report and
Order would all but eliminate that incentive beaumew the utility would be able to point to
other unapproved documents and argue that thibas believed it should follow instead of the
approved tariff.

It is harmful to all Missouri utility customers féihe Commission to think that it can pick
and choose which tariffs are to be followed to lgiter and which may be subject to a future
finding that other undocumented charges may agtual lawful instead. Decisions by the
Commission on specific cases do not occur in a wacu The effects of these decisions are

routinely felt throughout other cases which commigethe Commission. Fundamental fairness

% Revised Report and Order, pg. 34.
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dictates that how one utility is treated by the @ussion affects how all other utilities expect to
be treated. If one utility is allowed to not foMlats approved tariff, you can be sure that other
utilities will expect the same treatment.

The effect of this Revised Report and Order is &aken Public Service Commission
oversight of what rates are deemed to be just eadonable. This will certainly cause great
harm to the customers of regulated utilities in $disri. Because the actual harm to all Missouri
regulated utility customers outweighs the unsuligttad harm to Emerald Pointe, the Revised
Report and Order is unjust and unreasonable.

F. The Revised Report and Order is Unlawful, Unjustd adnreasonable Because

Determination that Sewer Commodity Charge Sub-sauere Irrelevant is Unlawful,

Unjust, Arbitrary and Capricious

Other sub-issues related to the sewer commoditygeh&sue were brought before the
Commission for decision. The issues were: If¢hepany is required to return to customers
amounts collected through a sewer commodity chaijewWhat is the appropriate time period
over which the amounts due to customers shouldloelated?; (2) What, if any, interest should
be applied to the amounts to be returned?; andf @y over collection occurred, over what
period of time should those amounts be redistribtdecustomers?

The Commission determined Emerald Pointe shouldbeotequired to refund money
collected through a sewer commodity charge toustamers? Relying on this determination
by the Commission the Revised Report and Order wend say:

These three sub-issues are moot as the Commisasfound that the complainants
have not met their burden of proving that Emeratint®’ has violated its lawful
tariff.”*

" Revised Report and Order, pg. 34.
"l Revised Report and Order, pg. 35.
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These sub-issues were not taken up by the Commiasio no findings of fact or conclusions of
law were provided in the Revised Report and Order.

However, as argued above, the evidence showshéatdcision by the Commission that
Emerald Pointe’s lawful tariff contained a provisitor the collection of a sewer commodity
charge in the amount of $3.50 per 1,000 gallonsniswful, unjust, arbitrary and capricious
because it constitutes retroactive ratemaking armdates due process. Therefore, the
Commission’s decision that the three sub-issueg wezlevant and moot due was also unlawful,
unjust, arbitrary and capricious.

Late Fee/Reconnect Fee Overcharges

A. Introduction

The Commission’s Revised Report and Order is unlgwinjust and unreasonable
because it was not based on substantial and compatelence in the record as a whole and
does not balance the interests of Emerald Poirdgrencustomer.

The Commission’s decision must be based on compatehsubstantial evidence:

The provision for circuit court review of orderstbe Public Service Commission
is found in section 386.510 (all references ar&k8Mo 1959 unless otherwise
noted) which provides that such review shall betfer “purpose of having the
reasonableness or lawfulness” of the administraicdon determined. This
statutory provision is broadened by the applicatainthe provisions of the
V.A.M.S., Missouri Constitution, Article 5, Sectid®, setting forth the scope of
review of administrative action pursuant to a hegrrequired by law. This
constitutional provision provides for review both @ whether such action is
“authorized by law”and whether the action is “supported by competemida
substantial evidence upon the whole record:hus, the duty incumbent upon the
reviewing circuit court is dual in nature, at letsthe extent that a determination
of competent and substantial evidence is a detatiom of a separate question as
contrasted with the phrase “authorized by I&fv.”

2 State ex rel. Centropolis Transfer Co. v. Publicv®e Com, 472 S.W.2d 24, 25-26 (Mo. Ct. App. 1971)
(Emphasis added; citations omitted).
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The evidence that the Commission admits and malkesbasis of its decision must have
probative value and cannot be based on the Conmanisstiwn witnesses or expertise:

The reviewing court is often faced with the questihat lack of evidence can be
supplied by the expertise of the Commission. Narclee can be drawn from the
cases. We go to considerable lengths to give eeder to the expertise of the
Commission. Furthermore, we acknowledge the wtstei scope of judicial
review, which accords to the Commission’s orderergvpresumption of
correctness and places a heavy onus upon its ohahe to demonstrate its error.
But if judicial review is to have any meaning, i ia minimum requirement that
the evidence, along with the explanation thereof the witnesses and by the
Commission itself, make sense to the reviewing ¢ouwVe may not approve an
order on faith in the Commission’s experti<g.

The U.S. Supreme Court has also mandated that aharsion must balance the interests of
the utility and the consumer in the decisions ikesd* Therefore, a Report and Order which is
blatantly decided to favor the utility’s interesten the consumer’s interest is unlawful, unjust
and unreasonable.

B. The Revised Report and Order is Unlawful, Unjusd &imreasonable Because it is Not

Based Substantial And Competent Evidence in th@ideas a Whole and does not Balance the

Interests of Emerald Pointe and the Customer

The issue before the Commission was should intéestpplied to the refund of late fee
and reconnect fee overcharges. The evidence shihaedEmerald Pointe overcharged for late
fees and reconnection fees in violation of its appd tariffs” In direct, Staff estimated $5,803
in overcharged late fees and a total of $280 ofaharged reconnection fees which need to be
refunded’®

In the Revised Report and Order, the Commissidedta

3 State ex rel. Lake Lotawana v. Public Service C@82 S.W.2d 191, 195 (Mo. Ct. App. 1987) (Emphasided:;
citations omitted).

" Federal Power Commission v. Hope Natural Gas, @80 U.S. 591, 603 (1944).

"> Exhibit 4; Exhibit 5.

® Exhibit 2.
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There is no provision in Emerald Pointe’s tarifhtlvould require the company to

pay interest to customers in connection with refuatiovercharges for late fees

and reconnection fees. Neither is there any statuoregulatory provision that

would authorize the Commission to require Emerailthfe to pay interest to its

customers in that circumstante.

However, the Revised Report and Order is incotteatt the Commission has no authorization to
require Emerald Pointe to pay interest to its austs in this circumstance. While there may be
no specific rule that requires the payment of ededue to a violation of an approved tariff, the
Commission certainly has the discretion to do soriter to balance the interests of the utility
and the customer.

The evidence shows that Emerald Pointe had freeofiliee customer’'s money. This
money could have been used by the customers agtdira Ion that money could have increased
the value for those customers. The evidence disws that even though the approved tariff
may be silent on the addition of interest to ovargks, it is generally Staff's practice to include
an interest calculation when determining the amawonbe refunded to customéfs. The
evidence shows that the Commission has also rdyimeorporated the cost of money over time
into its decisions. For example, if an emergemtgrim rate is approved, it is routinely set as
subject to refund with interest as a protectionctstomers should the permanent rates be
determined to be less than the emergency fat&he evidence shows that protection from the
cost of money over time has also been providetid¢autility in cases where the Commission has

determined that a rate increase should be phasaeemtiime or where an emergency accounting

authority order is granted. In those cases, ther@igsion routinely approves, and the courts

" Revised Report and Order, pg. 37.

8 Exhibit 8.

9 Commission Case No. ER-86-52; Commission Case ERs78-272, ER-78-293, and ER-79-37; Commission
Case No. WM-93-43
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have upheld, the inclusion of interest in the fafrcarrying costs to compensate the utility for
the delay in receiving its full cost of servicerates®

It is just and reasonable for the Commission temeine, in order to balance Emerald
Pointe’s violation of an approved tariff that thestomers should be made completely whole
from overcharges. It is certainly within the destoon of the Commission to order that a
reasonable amount of interest be added to the dedfitate fee and reconnect fee overcharges
collected in violation of an approved tariff. TEB®mmission’s failure to do so violates the U.S.
Supreme Court’'s mandate that the Commission muahba the interests of the utility and the
consumer in the decisions that it makes. Theretbee Revised Report and Order is unlawful,
unjust and unreasonable.

Rate Increase Request

A. Introduction

Customers are facing an increase that exceeds $@®84he rates they currently p&y.
So, it is important that customers get every reaBlenbenefit to minimize the necessary rate
increase. The Commission’s Revised Report and rQsdanlawful, unjust and unreasonable
because it was not based on substantial and compatelence in the record as a whole and
does not balance the interests of Emerald Poirdgrencustomer.

B. The Revised Report and Order is Unlawful, Unjusd &mreasonable Because it is Not

Based Substantial And Competent Evidence in the@iiRets A Whole and does not Balance the

Interests of Emerald Pointe and the Customer

The Commission’s decision must be based on compaitehsubstantial evidence:

8 AG Processing Inc. v. Mo. PSC (In re DeterminatibiCarrying Costs for Phase-in Tariffs of KCP&L Gter
Mo. Operations Co0,)2013 Mo. App. LEXIS 588 (Mo. Ct. App., May 14,1%); Missouri Gas Energy, a Division
of Southern Union Company, v. Public Service Cosiomns978 S.W.2d 434; Mo. App (1998).

8. Tr. Pg. 92, L. 24 through Pg. 93, L. 6; Pg. 140]8-16.
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The provision for circuit court review of orderstbe Public Service Commission
is found in section 386.510 (all references ar&k8Mo 1959 unless otherwise
noted) which provides that such review shall betfer “purpose of having the
reasonableness or lawfulness” of the administraicdon determined. This
statutory provision is broadened by the applicatainthe provisions of the
V.A.M.S., Missouri Constitution, Article 5, Sectid®, setting forth the scope of
review of administrative action pursuant to a hegrrequired by law. This
constitutional provision provides for review both @ whether such action is
“authorized by law”and whether the action is “supported by competemida
substantial evidence upon the whole record:hus, the duty incumbent upon the
reviewing circuit court is dual in nature, at letsthe extent that a determination
of competent and substantial evidence is a detatiom of a separate question as
contrasted with the phrase “authorized by &fv.”

The evidence that the Commission admits and makesbasis of its decision must have
probative value and cannot be based on the Conanissaiwn witnesses or expertise:
The reviewing court is often faced with the questihat lack of evidence can be
supplied by the expertise of the Commission. Narclee can be drawn from the
cases. We go to considerable lengths to give eleder to the expertise of the
Commission. Furthermore, we acknowledge the otstei scope of judicial
review, which accords to the Commission’s orderergvpresumption of
correctness and places a heavy onus upon its ohahe to demonstrate its error.
But if judicial review is to have any meaning, i ia minimum requirement that
the evidence, along with the explanation thereof the witnesses and by the
Commission itself, make sense to the reviewing ¢ouVe may not approve an
order on faith in the Commission’s expertiga.
The U.S. Supreme Court has also mandated that ddemmining whether proposed rates are
just and reasonable, the Commission must balarcitérests of the utility and the consurffer.
Therefore, a Report and Order which is not basedamnpetent and substantial evidence or
which is blatantly decided to favor the utility'sterest over the consumer’s interest is unlawful,

unjust and unreasonable.

a. Rate Case Expense is not Just and Reasonable

8 State ex rel. Centropolis Transfer Co. v. Publicvid® Com, 472 S.W.2d 24, 25-26 (Mo. Ct. App. 1971)
(Emphasis added; citations omitted).

% State ex rel. Lake Lotawana v. Public Service C@82 S.W.2d 191, 195 (Mo. Ct. App. 1987) (Emphasided:;
citations omitted).

8 Federal Power Commission v. Hope Natural Gas, G20 U.S. 591, 603 (1944).
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The issue before the Commission was to determieeaibpropriate expenses to be
included as rate expense in this case. The ewdshows there was no disagreement between
the parties that the amount of rate case expergmmged by Staff in its Revised Accounting
Schedule$? based on a five-year normalization, is reasonaBlso, there was no disagreement
that an update of reasonable rate case expensebenappropriate. The issue before the
Commission was how much that amount should be epdat

In the Revised Report and Order, the Commissioardaeted June 15, 2013 as the cut-
off date for the inclusion of rate case expensthis casé® In the Revised Report and Order,
the Commission also determined that the entire foodtvo attorneys was just and reasonable to
be added to rates:

Public Counsel challenged the reasonableness arebsity of Emerald Pointe’s
use of two attorneys to present its case to theriesion. Since this argument
was not raised until after the evidentiary hearitiggre is no evidence for the
Commission to consider. As a result, the Commissiust decide this matter
based on its own observation of the conduct obtt@neys at the hearing.

Both Mr. Cooper and Mr. O’Flaherty representedrticent in a competent and
professional matter. Contrary to Public Counse$seation, their efforts were not
duplicative. Mr. O’Flaherty took the lead on theus regarding a possible refund
of $500,000 in alleged overcharges and interesiting to the company’s
collection of a sewer commodity charge. Obviouihgt was a substantial issue
with possible profound impact on the future of twmpany. Emerald Pointe’s
decision to hire a second attorney to deal with tbsue was not inappropriate;
particularly given the company’s experience in 2800 rate case when it, in
accordance with Commission rules, did not engage sirvices of a lawyer.
Emerald Pointe may recover costs incurred to hire ®Flaherty along with its
other reasonably incurred rate case exp@hse.

As the Revised Report and Order stated, many ofr&lchéointe’s rate case expenses

were not incurred until the hearifiyy.On the day of the hearing, Emerald Pointe deteeththat

% Exhibit 9; Exhibit 10.

% Revised Report and Order, pg. 13.

87 Revised Report and Order, pg. 13-14.
8 Revised Report and Order, pg. 12.
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having one attorney was not good enough so it trbimga second attornéy. As a result, each
issue cost the rate payers significantly more gasEmerald Pointe could have two attorneys in
the evidentiary hearing. Emerald Pointe benefiftenh this but the customers did not.

While there is merit to the argument for the neitesd an outside expert and an attorney
in an evidentiary hearing, there is absolutely @mson why a second attorney was necessary for
this case. Both attorneys sat side by side icthet room - both charging for their services even
when not addressing the particular issue at hétngasn’t like one went off the clock when their
specific issue was not being litigated. As a regulo (well paid) attorneys were charging the
rate payers by the hour for each and every issumatter whether they were actively engaging
in the evidentiary hearing or merely sitting idly.b But, there was nothing done by Mr.
O’Flaherty that could not have been done by Mr. i&wp especially given the fact that Mr.
Cooper routinely appears in similar cases befaeegdbmmission while Mr. O’Flaherty does not.
Mr. O’Flaherty was not active in the filing of teabny for all the issues taken to hearing; Mr.
Cooper was. As duplicative services, the costsliofO’Flaherty are not just and reasonable to
be included as rate case expense.

Only reasonable rate case expense should be inclndbis case. However, the costs of
Mr. O’Flaherty are not just and reasonable andidgfaenefit Emerald Pointe at the expense of
customers. As a result, the Commission’s decigomot just and reasonable and violates the
U.S. Supreme Court’'s mandate that the Commissiost tmalance the interests of the utility and
the consumer in the decisions that it makes. Toerethe Revised Report and Order is
unlawful, unjust and unreasonable.

b. Capital Structure is not Just and Reasonable

8 Tr. Pg. 260, L. 17-20.
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The issue before the Commission was should theéategiructure of Emerald Pointe for
ratemaking purposes be: 1) a structure that tteat€ompany as one entity or 2) a structure that
considers the water and sewer operations of thep@oynseparately.

The evidence showed that the actual capital streicti Emerald Pointe’s regulated
utilities is known. The evidence shows the sewmgration has all the debt, $1,000,066,000,
while the water utility has norf8. As the Revised Report and Order states, somerwate
customers are not sewer custontersCustomers that are not sewer customers gain nefibe
from subsidizing the debt of sewer customers. Tthege a combined capital structure does not
provide just and reasonable rates for all of EngePadinte’s customers.

The Commission must ensure that rates are justremsbnable and are based on the
actual situation of each utility it regulates. @ntbined capital structure benefits Emerald Pointe
but does not provide just and reasonable ratesllfof Emerald Pointe’s customers. As a result,
the Commission’s decision is not just and reasanalpld violates the U.S. Supreme Court’s
mandate that the Commission must balance the sttecé the utility and the consumer in the
decisions that it makes. Therefore, the RevisegoReand Order is unlawful, unjust and
unreasonable.

c. Rate of Return/Return on Equity is not Just and Reaonable

The decision before the Commission was what isafy@opriate cost of equity for the
Company and what is the appropriate methodology estimating small water and sewer
companies’ rates of return? In the Revised RegruatOrder the Commission stated:

The 13.26 percent return on equity proposed byf &af reasonable measure of

the return required to compensate Emerald Poiotetsers for their investment in

the company. In contrast, the 9.35 percent returrequity proposed by Public
Counsel is not credible because it is more propartyeasure of the return on

“Tr. Pg. 268, L. 12-23; Tr. Pg. 276, L. 14-15.
1 Revised Report and Order, pg. 15.
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equity associated with an investment in Emeraldhféts owner since it is almost

entirely based on the owner’s ability to obtairoan for the company through his

personal guarantee and pledge of his personal pyoes collateral. The

Commission accepts the 13.26 percent return oryeproposed by Staff

The Commission’s charge is to set just and reagemates. Part of that determination is
to set affordable rates that are not detrimentahéoutility or the customers. The U.S. Supreme
Court in theBluefieldandHope® cases has determined that a reasonable returquity &: (1)
adequate to attract capital at reasonable terreselily enabling the utility to provide safe and
reliable service; (2) sufficient to ensure theityt$ financial integrity; and (3) commensurate
with returns on investments in enterprises haviagesponding risks. While small water and
sewer systems are not publicly traded and haveuenitharacteristics compared to larger
systems? the Commission must still ensure that these factoe taken into account when
deciding a reasonable return on equity.

The actual cost of equity of Emerald Pointe’s rated utilities can be calculated. The
evidence shows that Emerald Pointe has sewer opedebt and that debt has a cost (or yield to
holder of the debt) and as such is the real-wartda cost to Emerald Pointe as determined by
the utility and the parties that issued the loamnét.¥> The evidence also shows that that the
appropriate cost of equity for each utility is @8%ased on actual debt of 5.5% secured
indebtedness associated with the construction eéwer line and to eliminate the existing
wastewater treatment facility and to convert itatdft station, and the 3.15% loan from White

River Valley Electric Cooperative, Inc., plus th&64risk premium which Staff proposéd.

Therefore, the evidence shows that a reasonabteoteguity for each utility is 9.35% based on

92 Revised Report and Order, pg. 18-19.

9 Bluefield Waterworks and Improvement Co. v. PuBbevice Commission of West Virgin262 U.S. 679 (1923);
Federal Power Commission v. Hope Natural Gas Comipa20 U.S. 591 (1944).

% Exhibit 24.

% Exhibit 23.

% Exhibit 22; Exhibit 23; Exhibit 24.
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actual debt of 5.5% secured indebtedness assomattedhe construction of a sewer line and to
eliminate the existing wastewater treatment faciind to convert it to a lift station, and the
3.15% loan from White River Valley Electric Coopigra, Inc. plus a 4% risk premium. Since
the actual cost of equity can be calculated, ie&sonable to utilize that in setting rates.

In the Revised Report and Order, the Commissiotestihnat compared to usiagtual
interest rates associated with loans obtained by Esnald Pointe, Staff's use of rates
associated with public utility bonds is a reasoaahkans to determine the appropriate return on
equity for Emerald Point€. This is unreasonable because actual data is dae measonable
than the convoluted methodology Staff uses to edéma small company’s cost of equity based
on a non-existent market valuatith.Staff's belief that since the Emerald Pointe doeshave
actively traded debt, Staff must develop an esenit its credit rating and then apply an
appropriate bond yield for debt based on that eg@ithcredit rating is not reasonableWhether
or not the debt is actively traded has no bearimghe ultimate cost of the debt to the utifity.
The evidence shows Staff's methodology is not elested for prudence. Mr. Marevangepo
testified that Staff utilizes that methodology $mnall systems and whatever number comes out is
Staff's recommendatiofi’ He also admitted that there is no standard pobtimccheck that the
number Staff's methodology produces is reasonal¥atever number comes out he would use
as Staff's recommendatidff That is hardly a reasonable methodology for sgtfust and

reasonable rates.

" Revised Report and Order, pg. 18.

% Exhibit 24.

% Exhibit 23; Exhibit 24.

190 Exhibit 23.

17y, Pg. 309, L. 13-16.

1927y, Pg. 309, L. 17 through Pg. 311, L. 3.
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The Commission must ensure that rates are justremsbnable and are based on the
actual situation of each utility it regulates. Téwadence shows that the 13.26 percent return on
equity proposed by Staff is not as reasonable @®1B5 percent return on equity proposed by
Public Counsel. An excessive return on equity benEmerald Pointe to the detriment of the
customers. As a result, the Commission’s decigomot just and reasonable and violates the
U.S. Supreme Court’'s mandate that the Commissiaost tmalance the interests of the utility and
the consumer in the decisions that it makes. Toerethe Revised Report and Order is
unlawful, unjust and unreasonable.

d. CIAC Reserve — Customer Fees is not Just and Reastnte

The Commission was asked to determine the appte@raount of contribution in aid of
construction (CIAC) reserve to book for customeste

As the Revised Report and Order stated:

The money in question came from Emerald Pointellection of a $400 fee for

each new water customer collection. The fee isnoiee to cover materials and

installation costs related to the new connectiaor. $everal years before 2011,

Emerald Pointe only included the costs of meterdsloor costs incurred to install

meters in the plant accounts and not any of theratbnnection cost$>
The evidence showed that ratepayers paid $17,5itisaiellaneous revenue CIAC based on this
$400 new water customer fee charged to the usilitystomers® The dollars at issue consist of
monies collected from ratepayers which, though aagitalized properly, represent labor costs
which the utility could have recovered in their ramt rates®

The Revised Report and Order stated that rathertteating the $17,579 as CIAC, Staff

accounted for it as one-time miscellaneous reveml@swere not included in the company’s

103 Revised Report and Order, pg. 19-20.
104 Exhibit 23; Exhibit 26; Tr. Pg. 323, L. 15-21.
1957y, pg. 322, L. 17-24.
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ongoing expenses for ratemaking purpa$&sBut, the evidence shows that this did not acguall
occur. Staff's work papers do not reflect that afyhe $17,579 was included as miscellaneous
revenue’®’ Ms. Hanneken agrees that Staff's approach toadizing miscellaneous revenues in
this case did not reflect the amount of additid®BAC in Staff's ongoing cost of servit® Ms.
Hanneken argues that since the differences betiiee@IAC charges and the underlying plant
costs no longer exist, Staff believes it could imatude these non-ongoing items in its cost of
service calculation® As a result, none of the $17,579 paid by custemers actually included

in Staff's calculation of miscellaneous reveni@s.

The Commission must ensure that rates are justremsbnable and are based on the
actual situation of each utility it regulates. &syers paid the $17,579 and deserve to have this
payment reflected whether or not cost of the assediplant was equal to or less than the
contributions obtained from ratepayers. Not ingigdthe $17,579 of miscellaneous revenue
CIAC based on the $400 new water customer fee eldatg the utility's customers benefits
Emerald Pointe to the detriment of the customés.a result, the Commission’s decision is not
just and reasonable and violates the U.S. Supremet’€ mandate that the Commission must
balance the interests of the utility and the coresuim the decisions that it makes. Therefore, the
Revised Report and Order is unlawful, unjust ang:asonable.

e. Plant-Related Balance Update Period is not Just anBeasonable
The Commission was asked to determine the periadigih which plant-related balance should

be updated. The Revised Report and Order states:

1% Revised Report and Order, pg. 20.

197 Exhibit 10; Exhibit 23.

108 Exhibit 26.

199 Exhibit 26.

10 Exhibit 10; Exhibit 23; Exhibit 26; Tr. Pg. 319, 19 through Pg. 320, L. 7.
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For purposes of setting rates in this case, Sta#f lpdated Emerald Pointe’s

general revenues and expenses through Februa028, In order to adhere to

the matching principle and to avoid engaging ingkErissue ratemaking, some

date must be chosen at which costs and revenuédevineasured. Staff has

utilized a reasonable date and Public Counsel'pqwmal to update only certain

costs after that date is rejected.

The Commission must balance the interests of thieywand the consumer. Customers
are facing an increase that exceeds 300% fromaties they currently pay? So, it is important
that customers get every reasonable benefit tonmiei the necessary rate increase.

Emerald Pointe has no qualms about asking the Cesioni to include every reasonable
benefit to the utility in this case. In the ReddReport and Order, the Commission determined
June 15, 2013 as the cut-off date for the inclusibrrate case expense in this case and
determined that the cost of two attorneys shouléhblided in rates$!® There is no doubt that
including an updated rate case expense is to thefibeof Emerald Pointe. However, the
Commission’s decision does not include a similadaip that might benefit the customers.

Plant additions, plant requirements and plant degiien affect rates** Updates in
plant depreciation to the end of the case wouldagey provide a benefit to customers.
However, the evidence shows that the concern beattatching principle would be violated is
not reasonable given that the main driver, andoreésr two time extensions, in the case was to
achieve the inclusion of the new construction utadken to eliminate the sewer treatment
plant!*® In addition, the evidence shows many of the reingicosts and revenues associated

with the Staffs recommended cost of service wetaadly developed by Staff to represent the

cost structure of a similar sized utility and netsed on Emerald Pointe’s actual booked costs

1 Revised Report and Order, pg. 22-23.

127r Pg. 92, L. 24 through Pg. 93, L. 6; Pg. 14018-16.
113 Revised Report and Order, pg. 13-14.

Y47y Pg. 328, L. 10-13.

15Ty, pg. 238, L. 18 through Pg. 239, L. 10.

18 Exhibit 23.
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because of the utility's unapproved billing pragsi@and extremely poor accounting and records
maintenance’’ Excluding plant and possibly revenues, materist changes are unlikely to
occur given that Staff itself developed many of tosts in its recommended cost of servicés.
Since Staff revised its Accounting Scheditgso correct known errors in its analysis, it would
have been a simple task to extend those changasctmnt for plant changes such as updated
additions, retirements, depreciation, etc., in pridematch a truer cost of service at the date
closest to the actual date of the rate chafiyje.

The customers should get the benefit of updatechtpédated balances. The
Commission’s decision to update rate case expensedr the end of the case is beneficial to
Emerald Pointe. However, the Commission’s decisefnsed to include a similar update that
might benefit the customers. As a result, the Ca@sion’s decision is not just and reasonable
and violates the U.S. Supreme Court’'s mandatethigaCommission must balance the interests
of the utility and the consumer in the decisiores ihmakes. Therefore, the Revised Report and
Order is unlawful, unjust and unreasonable.

Conclusion

Public Counsel’'s Application for Rehearing shouls dgranted because the decision is
unlawful, unjust, and unreasonable and is arbitreapricious, unsupported by substantial and
competent evidence, and is against the weight efetndence considering the whole record, is
retroactive ratemaking, is in violation of condiibmal provisions of Due Process, is
unauthorized by law and constitutes an abuse ofetisn.

ll. Request for Stay Order Pending Appeal, or in he Alternative, Order for

17 Exhibit 23; Exhibit 25; Exhibit 26; Tr. Pg. 323, 2 through Pg. 325, L. 2.
18 Exhibit 23.

119 Exhibit 9; Exhibit 10.

120 Exhibit 23.
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Company to Record Rate Increase in Separate Fund 8ject to Refund

Public Counsel further requests that the Comnmssssue a Stay Order while the
Commission is considering the application for relmgpand extend that stay of the effectiveness
of its Revised Report and Order during the appeadgss.

In the alternative, Public Counsel asks the Comonsso issue an Order to Emerald
Pointe directing it to record the rate increase assult of this Revised Report and Order in a
separate fund and make any monies collected anthtergst earned on those monies subject to
refund.

WHEREFORE, Public Counsel respectfully requests that the Caaimn grant its
application for rehearing and issue a stay ordadipg a ruling on the rehearing application and
during the appeal, or in the alternative, issueoater for Emerald Pointe to record the rate
increase and/or any back-billing of a sewer comtyodharge in a separate fund subject to

refund.

Respectfully submitted,
OFFICE OF THE PUBLIC COUNSEL
/s/ Christina L. Baker

By:
Christina L. Baker (#58303)
Deputy Public Counsel
P O Box 2230
Jefferson City, MO 65102
(573) 751-5565
(573) 751-5562 FAX
christina.baker@ded.mo.gov
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CERTIFICATE OF SERVICE

| hereby certify that copies of the foregoing haeen mailed, emailed or hand-delivered to the
following this 23" day of October 2013:

General Counsel Office

Missouri Public Service Commission
200 Madison Street, Suite 800

P.O. Box 360

Jefferson City, MO 65102
staffcounselservice@psc.mo.gov

Kevin Thompson

General Counsel Office

Missouri Public Service Commission
200 Madison Street, Suite 800

P.O. Box 360

Jefferson City, MO 65102
Kevin.Thompson@psc.mo.gov

Dean Cooper

Emerald Pointe Utility Company
P.O. Box 456

312 East Capitol

Jefferson City MO 65102
dcooper@brydonlaw.com

/s/ Christina L. Baker
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