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FILED
BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of the Investigation

	

)
ofthe State of Competition in the

	

)

	

Case No. TO-2001-467
Exchanges of Southwestern Bell

	

)
Telephone Company

	

)

AT&T COMMUNICATIONS OF THE SOUTHWEST, INC.,
TCG ST. LOUIS AND TCG KANSAS CITY'S

RESPONSE TO STAFF'S SECOND MOTION TO COMPEL AND FOR WAIVER

AT&T Communications of the Southwest, Inc., TCG St . Louis, and TCG Kansas

City (collectively "AT&T") submits the following Response to Staff's Second Motion to

Compel Discovery and for Waiver ("Second Motion"), filed August 7, 2001, and would

respectfully state as follows :

1 .

	

Unlike Staffs Motion to Compel and for Waiver filed on July 27, 2001 ("First

Motion"), with regard to the data requests ("DR") that are the subject of Staff's Second

Motion, Staffhas consulted with counsel for AT&T regarding AT&T's objections .

Consequently, that requirement of4 CSR 240-2.090(g)(A) need not be waived with

respect to AT&T . AT&T leaves to the discretion of the Commission whether the

requirements of 240-2 .090(8)(B) should still be observed in this case prior ruling on

Staffs Second Motion, at least with respect to AT&T. As AT&T stated in [TCG's]

Response to Staff s First Motion, AT&T is endeavoring to comply with Staffs DRs to

the extent that AT&T has responsive data and to the extent that AT&T can provide the

data in the format that Staff has requested, therefore, Staffs Second Motion may also be

mooted by AT&T's responses .

2 .

	

Staffs Second Motion relies on two arguments, fails to reflect the discussions

between Staff and AT&T's counsel, and misstates AT&T's compliance with Staffs DRs
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2506-2514. More than anything, Staff s Second Motion comes as a significant surprise

to AT&T. Representatives of AT&T have been communicating with Staff over the

subject DRs, keeping Staff apprised of AT&T's difficulties and progress in producing the

requested data . Prior to the filing of Staffs Second Motion, Staff informed AT&T that

AT&T would not be the target of a Second Motion to Compel . As AT&T's Response

herein will demonstrate, AT&T has been diligent and made a good faith effort to work

with Staffon their DRs, even where AT&T believes it has legitimate objections, and

AT&T views it as no small matter that its efforts are ignored and it is put to the time and

expense of responding to Staff's either premature, or totally unnecessary, Motions to

Compel .

3 .

	

Staffhas provided two arguments in support of its Second Motion to Compel :

claiming that all of the subject DRs seek relevant data, and that providing the data on an

exchange-level basis is not burdensome . For some of the subject DRs, neither of Staff s

arguments address AT&T's objections, and therefore Staff has provided no basis to

compel a response from AT&T. As to the first argument, AT&T only raised a relevance

objection with respect to DRs 2511 and 2513, and in discussions with Staff counsel on

July 10, 2001, counsel for AT&T explained that AT&T would waive its relevance

objections for discovery purposes as to those DRs. As to Staff s second argument,

AT&T [TCG] explained in its Response to Staff s First Motion, in the normal course of

business AT&T does not maintain its records to correspond to the ILEC's exchange

boundaries . None of the statutory provisions cited to by Staffrequire CLECs to keep

records by ILEC exchange boundaries . Even though a CLEC's serving area must

correspond to ILEC exchanges and file tariffs that correspond to the ILEC's exchanges, a



CLEC still has very little interest in knowing customer counts and access lines in an

ILEC exchange when the CLEC's switch serves multiple ILEC exchanges . Without a

clear statutory or regulatory requirement to for AT&T to keep the data requested by Staff,

and Staff has not cited to any such requirement, AT&T cannot be compelled to produce

data that AT&T does not compile in the normal course of its business .

4 .

	

Staff has stated that they do not believe that it is unduly burdensome for CLEC's

to provide access line data on an exchange-level basis . Staff makes the conclusory

statement that they cannot accept that CLECs do not know in which [ILEC] exchanges

their customers are located! Staffs "belief' hardly speaks to the practical reality of

producing the data that Staff has requested . If the requested information were readily

available to AT&T then it would be produced - - AT&T has stated no other objection to

these DRs but that AT&T does not maintain the data in the format requested . Under the

Missouri Civil Rules of Procedure, AT&T is only required to produce information that is

"available" to AT&T.z The fact that Staff has proposed a methodology for AT&T to, in

some instances, "convert" its data into the exchange-level data Staff requires does not

mean that the process is not burdensome nor objectionable . AT&T believes it is entitled

under the Missouri Civil Rules ofProcedure to provide Staff with the data that AT&T

does have, and then Staff should assume the burden of converting the data to the

exchange-level format it requires, ifthat conversion can even be accomplished.

Nevertheless, AT&T has attempted to comply with Staffs DRs. Here is the current

status of AT&T's compliance"

5 .

	

StaffDR No. 2506 asks : For each SWBT exchange in which you offer service to
an end-user, please indicate the number of lines that you have had in service on January

Staffs Second Motion, pg . 8 .
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1 st of each year since you began to offer service . Count residential and nonresidential
customers separately .

This DR is comparable to Staff's DR 2501, which is the subject of Staffs First

Motion to Compel . DR 2501 asked for a greater break-down by method of service, e.g .,

IJNE-P, and only asked for current data . AT&T objects to this DR on the basis that it

asks for data that AT&T does not keep in the normal course of business . In addition,

AT&T does not maintain historical data that would possibly allow it to convert its data

into exchange-level data other than on a current basis, whichAT&T is still attempting to

do in response to StaffDR 2501 As stated in TCG's Response to Staffs First Motion to

Compel, TCG is attempting to match its switch data regarding access lines to NPA-

NXXs, however, TCG is uncertain whether it will be able to provide the

residentiallbusiness break-down requested by Staff s DR 2501, and so TCG encounters

the same problem for this DR. Furthermore, AT&T has explained to Staff that AT&T

sometimes assigns customers an NPA-NXX that does not correspond to the customer's

physical location . Therefore, simply associating the customer's NPA-NXX with a

SWBT rate center will not tell the Staff where a customer is physically located, which

questions the usefulness of the data for determining whether there is effective

competition in a specific exchange . AT&T and the TCG companies do not have

exchange-level data, and AT&T's objections referred Staff to each company's statewide

customer counts provided annually in Alternative Basic Local Exchange Annual Reports

submitted to the Missouri Public Service Commission .

6 .

	

Staff DR Nos. 2507, 2509, 2509, 2510 : Staffs Second Motion represents that

AT&T has not responded to any of Staffs DR Nos. 2506 - 2514. 3 AT&T timely filed

3 Staff Second Motion, pg . 4.



responses to StaffDR Nos. 2507, 2509, 2509, 25104 Staff's Second Motion obviously

does not mention this fact, and Staffs Second Motion provides no specific basis to

compel AT&T to provide any further response to these DRs.

7 .

	

StaffDR No. 2511 asks : For facilities based CLECs (including those providing
service under UNE-P), indicate the book value of your physical plant on a state-wide
basis on December 31 st for the years 1997, 1998, 1999, and 2000 .

AT&T's objection is that the requested information is equally available to Staff

from public sources, or that the information is not available . Specifically, AT&T

responded to Staffthat TCG St . Louis and TCG-Kansas City provide the book value of

physical plant for the state of Missouri in the Alternative Basic Local Exchange Annual

Reports submitted to the Missouri Public Service Commission . AT&T has not provided

the book value ofphysical plant for the state of Missouri in the Alternative Basic Local

Exchange Annual Reports submitted to the Missouri Public Service Commission because

AT&T does not maintain that data on a state specific level .

8 .

	

Staff Dr. No . 2512 asks :

	

For CLECs, by SWBT exchange, indicate the
number of lines per calendar year that you have lost to :
i . SWBT,
ii .

	

All other CLECs (combined total),
iii .

	

Or, if i and ii are unknown, indicate the total .
Do not include lines disconnected due to nonpayment .

Again, AT&T reiterates its objection as set forth in regard to DR No. 2506, i.e.,

AT&T does not maintain this data by exchange in the format requested by Staff. More

specifically, AT&T does not keep any data regarding where its customers migrate to, and

" Note that AT&T had originally objected to DR 2510 on the basis that the terms "substitutable" or
functionally equivalent" were ambiguous - - AT&T wanted clarification ofwhat Staffmeant by those
terms. After consultation with Staffs counsel, AT&T agreed to provide a response pursuant to Staff's
clarified definitions, and it is therefore surprising that Staff has included this specific objection in its
Second Motion, at pg . 9.



there is certainly no regulatory requirement to do so. This data is simply not available to

AT&T, and AT&T cannot provide what it does not have .

9 .

	

StaffDRNo. 2513 asks : By SWBT exchange, for each year since your firm
began serving end-users, list the number of complaints for poor or delayed service made
against your firm by your end-users and identify the number of those complaints that are
unresolved . Provide this information on an annual basis and use December 31 st ofeach
year as a cut-off date .

AT&T's objection is that it does not keep this data in the normal course of

business, in the manner requested by Staff. AT&T does not keep a comprehensive

"record" of complaints by exchange . AT&T can provide a report of residential

complaints regarding local service only on a statewide basis . Complaints by business

customers are associated with the account number of the business registering the

complaint and are generally handled by business account managers ; there is no

centralized or systemic way for AT&T to track business complaints, although AT&T

personnel have been researching whether there might be some way to compile that data in

a reasonable fashion . Thus far all indications are that such business complaint data

would not distinguish between local and long distance service, and would certainly not be

on a SWBT exchange-level basis . Of course, to the extent a complaint has been filed

with the Commission, the Staff has equal access to that list or report of complaints .

10 .

	

StaffDR No. 2514 asks : Identify those SWBT exchanges in which your firm
does business but considers unprofitable .

AT&T does not maintain a "record," or maintain data" about the profitability of

its operations in Missouri on the basis of SWBT's exchanges, and so AT&T objects to

this DR on the basis that the information is unavailable. AT&T has been researching this

request and will attempt to provide a response to this DR concurrent with the filing of this

Response .



WHEREFORE, AT&T has demonstrated that it has attempted to cooperate with

Staff and has been diligent in its efforts to provide responsive data . Staff s insistence on

exchange-level data can not cause such data to be willed into existence, and the rules of

discovery do not allow for such a result . AT&T respectfully requests that Staffs Second

Motion to Compel be denied consistent with AT&T's arguments herein .

Respectfully submitted,

AT&T Communications of the
Southwest, Inc .

K. Zarling TX#22
919 Congress, Ste . 900
Austin, TX 78701
Phone: 512-370-2010
FAX_ 512-370-2096
kzarlingna,lga .att.com

Paul S. DeFord

	

#29509
LATHROP & GAGE, L.C.
2345 Grand Boulevard
Kansas City, MO 64108
Phone: 816-292-2000
FAX: 816-292-2001
pdeford(cDlathropgage .com

CERTIFICATE OF SERVICE BY MAIL

A true and correct copy of the foregoing in Docket TO-2001-467 was served upon
the parties identified on the following service list on this 13`h Day of August, 2001 by
either hand delivery or placing same in a postage paid envelope and depositing in the
U.S . Mail .



Office of Public Counsel General Counsel Paul Lane

PO Box 7800 PO Box 360 Southwestern Bell Te

Jefferson City, MO 65102 Jefferson City, MO 65102 One Bell Center, Roo
St . Louis, MO 63 101

1-800-Reconex,Inc . 2nd Century Communications, Inc . AccuTel of Texas, Inc
PO Box 40 7702 Woodland Ctr . Blvd ., Ste . 50 7900 John W. Carpen
Hubbard, OR 97032 Tampa, FL 33614 Dallas, TX 75247

Adelphia Business Solutions Allegiance Telecom of Missouri ALLTEL Communica
Operations, Inc. One ALLIED Drive
121 Champion Way 1950 Stemmons Freeway, Ste . 3026 PO Box 2177
Canonsburg, PA 15317 Dallas, TX 75207-3118 Little Rock, AR 7220

American Communications Services BarTel Communications, Inc . Birch Telecom of Misof Kansas City, Inc . 410 N. Jefferson Ave., #303 2020 Baltimore Ave.131 National Business Pkwy #100 St . Louis, MO 63103-1534 Kansas City, MO 641
Annapolis Junction, MD 20701

Brooks Fiber of Missouri, Inc . BTI Buy-Tel Communicat
701 Brazos, Ste . 600 4300 Six Forks Road, Ste . 500 6409 Colleyville Blvd
Austin, TX 78701 Raleigh, NC 27609 Colleyville, TX 7603

Camarato Distributing, Inc . Central MO Telecommunications Ciera Network System
900 Camarato Drive PO Box 596 2630 Fountainview, S
Herrin, IL 62948 Osage Beach, MO 65065 Houston, TX 77057

Computer Business Sciences, Inc . Connect! The Cube
80-02 Kew Gardens Rd., Ste . 5000 124 W. Capitol, Ste . 250 1063 Wirt Road, Ste .
Kew Gardens, NY 11415 Little Rock, AR 72201 Houston, TX 77005

Delta Phones, Inc . DMJ Communications, Inc . dPi-Teleconnect, L.L .
PO Box 784 2525 North Grandview, Ste . 900 2997 LBJ Freeway, S
Delhi, LA 71232 Odessa, TX 79761 Dallas, TX 75234

Everest Connections Corp . ExOp of Missouri, Inc . EZ Talk Communicat
425 Woods Mill Road South PO Box 891 4727 South Main
Town & Country, MO 63017 Kearney, MO 64060 Stafford, TX 74777



Fidelity Comminications Svcs., Inc . Gabriel Communications ofMO Global Crossing Loca
64 North Clark 16090 Swingley Ridge Road 2710 Executive Drive
Sullivan, MO 63080 Chesterfield, MO 63017 Green Bay, WI 5430

Green Hills Telecommunications HJN Telecom, Inc . Intermedia Communi
PO Box 227 3235 Satellite Blvd., 3625 Queen Palm Dri
Breckenridge, MO 64625 Building . 400, Ste . 300 Tampa, FL 33619Duluth, GA 30096

Ionex Communications KMC Telecom III, Inc . LDD, Inc .
5 710 LBJ Freeway, Ste . 215 3075 Breckinridge Blvd., Ste . 415 24 South Minnesota
Dallas, TX 75240 Duluth, GA 30096 Cape Girardeau, MO

Level 3 Communications LLC Logix Communications Corp . Mark Twain Commun
1450 InfiniteDrive 3555 NW 58th Street, Ste . 900 PO Box 128
Louisville, CO 80027 Oklahoma, City, OK 73112 Hurdland, MO 63547

Maxcom, Inc . Max-Tel Communications MCImetro Access Ser
10647 Widmer Road PO Box 280 701 Brazos, Ste . 600
Lenexa, KS 66215 Alvord, TX 76225 Austin, TX 78701

MCI Worldcom Communications McLeodUSA Telecommunications Missouri Comm Sout
701 Brazos, Ste . 600 PO Box 31777 PO Box 821269
Austin, TX 78701 . Cedar Rapids, IA 52406 Dallas, TX 75382-12

Missouri Telecom, Inc . Mpower Communications Corp . Navigator Telecommu
PO Box 419 175 Sully's Trail, Ste . 202 PO Box 8004
Monett, MO 65708 Pittsford, NY 14534 Little Rock, AR 7220

Net-Tel Communications Corp . NOW Communications, Inc . Omniplex Communic
1023 31st Street NW 713 Country Place Drive 17 Research Park Dri
Washington, DC 20007 Jackson, MS 39208 St . Charles, MO 6330

The Pager Company Payroll Advance Phones for All
3030 East Truman Road 808 South Baker 14681 Midway Road,
Kansas City, MO 64127 Mountain Home, AR 72643 Dallas, TX 75244



Primary Network Communications QCC, Inc . Quick-Tel Communic
11432 Lackland road 8829 Bond Street PO Box 196
St . Louis, MO 63146 Overland Park, KS 66214 Boyd, TX 76023

Quintelco, Inc . Qwest Communications Corp . Ren-Tel Communicat
1 Blue Hill Plaza 4250 N. Fairfax Drive, 12WO02 7337 S . Mitchell Ct.
Pearl River, NY 10965 Arlington, VA 22203 Villa Rica, GA 30180

Simply Local Services, Inc . Smoke Signal Communications Snappy Phone
2225 Apollo Drive 8400 South Gessner PO Box 29620
Fenton, MO 63026 Houston, TX 77074 Shreveport, LA 7112

SouthWest TeleConnect Sprint Communications Co., L.P . Suretel, Inc .
7000 Cameron Road, Ste . 200 5454 W. 110`h Street 5 North McCormick
Austin, TX 75752-2828 Overland Park, KS 66211 Oklahoma City, OK

Tel Corn Plus Teligent, Inc . Tel-Link, L.L.C .
5251 110`' Ave. N., Ste. 118 8065 Leesburg Pike, Ste . 400 100 1 Third Ave. W.,
Clearwater, FL 33760-4837 Vienna, VA 22182 Bradenton, FL 34205

Universal Telecom, Inc .TranStar Communications 105 East Adams Street Universal Telephone
PO Box 211807 Building 11, Ste . 200 2405 E. Pawnee, Ste .
Bedford, TX 76095 Wichita, KS 67211-5LaGrange, KY 40031

U.S . Telco, Inc . Winstar Wireless, Inc . WorkNet Communica
4001 McEwen, Ste . 200 1615 L Street, NW, Ste . 1260 7777 Bonhomme Ave
Dallas, TX 75244 Washington, DC 20036 St . Louis, MO 63105

Z-Tel Communications, Inc . Carl J . Lumley
XO Missouri, Inc . Curtis, Oetting, Heinz
2020 Westport Center Drive 601 South Harbour Island Blvd., Soule, P .C.
Maryland Heights, MO 63146 Suite 220 130 South Bemiston,Tampa, FL 33602 St. Louis, MO 63105

Sheldon K. Stock Craig S . Johnson David J . Stueven
Greensfelder, Hemker & Gale, P.C . Andereck Evans Milne Peace & IP communications C
10 South Broadway, Ste . 2000 Johnson, LLC 6405 Metcalf, Ste . 12
St . Louis, Mo 63102-1774 PO Box 1438 Overland Park, KS 6Jefferson City, MO 65201
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Mary Ann (Garr) Young
2031 Tower Drive
PO Box 104595
Jefferson City, MO 65102-4595


