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BEFORE THE PUBLIC SERVICE COMMISSION 

OF THE STATE OF MISSOURI 
 
 

In the Matter of the Application of Union ) 
Electric Company d/b/a Ameren Missouri ) 
for Approval of a Tariff Setting a Rate for )  Case No. ET-2016-0246  
Electric Vehicle Charging Stations.   ) 

 

 In accordance with the Missouri Public Service Commission’s January 17, 2017, Order 

Amending Procedural Schedule, Union Electric Company d/b/a Ameren Missouri (“Ameren 

Missouri” or “Company”) files the following reply brief. 

INTRODUCTION 

 As noted in the Company's initial brief, and as affirmed by the other parties' initial briefs, 

three parties in addition to Ameren Missouri – the Missouri Division of Energy (“DOE”), Kansas 

City Power & Light Company/KCP&L Greater Missouri Operations (“KCPL/GMO”), and Sierra 

Club/Natural Resources Defense Council (“Sierra Club/NRDC”) – all support Missouri Public 

Service Commission (“Commission”) approval of the electric vehicle charging pilot program as 

proposed by the Company, and all agree that the Commission has jurisdiction over the services 

to be provided by the Company through that program. Of those parties, only one suggests a 

condition on that jurisdiction. Although the Commission Staff (“Staff”) supports approval over 

the pilot program and agrees the Commission has jurisdiction, Staff proposes that the 

Commission: (1) modify the proposed rates so customers are billed for both fast charging and 

regular charging services on either a time or kWh basis, but not both; and (2) impute additional 

revenue to the charging pilot so that general electric service customers are not required to 

provide any subsidy for the program. Only two parties – the Office of the Public Counsel 

(“OPC”) and ChargePoint, Inc. (“ChargePoint”) – oppose approval of the Company’s 
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application, with each arguing, among other things, that the Commission’s jurisdiction does not 

extend to either the proposed pilot program or the electric vehicle charging service that the 

program would provide. 

 Just as in its initial brief, Ameren Missouri’s reply brief addresses the three main issues to 

be decided in this case, but this time focuses specifically on the erroneous positions taken by 

other parties: 

 Commission Jurisdiction: The Company disputes the arguments presented by OPC and 

ChargePoint that the Commission does not have jurisdiction over the Company's 

proposed pilot program or the electric vehicle charging services that the program would 

provide;  

 Public Policy: The Company disagrees with OPC’s and ChargePoint’s concerns that the 

pilot program, if adopted, will adversely affect development of a private, unregulated 

infrastructure and market for electric vehicle charging services; and 

 The Company opposes Staff’s proposal to impute revenues to the pilot project for 

ratemaking purposes, and also the recommendation that rates be set on a time-on-charger 

or kWh basis, but not both. 

THE NEW YORK ORDER IS NOT DISPOSITIVE OF JURISDICTION 

Perhaps the most important question to be decided in this case is whether the 

Commission has jurisdiction over the electric vehicle charging islands that Ameren Missouri 

wants to own and operate and the charging services it wants to provide. All parties who filed 

initial briefs, except two, agree that the Commission has jurisdiction over utility-owned electric 

vehicle charging services and facilities and therefore is required by law to regulate the equipment 

and services included in the Company's proposed pilot, including rates charged for those 

services. Ameren Missouri believes that the arguments the various parties make in support of 

Commission jurisdiction speak for themselves, and will not repeat those arguments here, except 

to note they all are grounded in interpretations and applications of various inter-related statutory 
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definitions found in Section 386.020, RSMo,1 and Section 386.250, which define the scope of 

the Commission’s jurisdiction over the sale of electricity for light, heat or power. 

 Both OPC and ChargePoint argue that the Commission has no jurisdiction over Ameren 

Missouri’s proposed pilot program – or over electric vehicle charging more generally, whether 

provided by utilities or third-parties – and in making this argument, each cites as support the 

New York Public Service Commission’s (“New York Commission”) November 2013 

Declaratory Ruling on Jurisdiction Over Publicly Available Electric Vehicle Charging Stations 

(“Declaratory Ruling”). Reliance on this decision, however, is misplaced. The reliance on the 

New York Commission’s order appears to be based solely on the fact that in 1913, Missouri used 

the New York statutes related to the regulation of electric services as a model for its own 

statutes.  

 There are several obvious flaws with OPC's and ChargePoint's reliance on the New York 

Commission's decision. First, there is the general, albeit significant, difference in how New York 

and Missouri have exercised their respective jurisdictions. Although regulatory history has 

provided both states with much of the same statutory language, the regulatory evolution in the 

two states has played out quite differently. For example, New York has made a steady push to 

move from the public utility monopoly structure to a competitive electric market, beginning in 

the mid-1990s.2 More recently, the New York Commission issued an order in 2015 adopting a 

regulatory policy framework to implement the governor's "Reforming the Energy Vision" 

                                                            
1 All references to Missouri statutes are to the Revised Statutes of Missouri unless otherwise indicated. 
2 New York Public Service Commission, Case 94-E-0952, Opinion and Order Regarding Proposed Principles to 
Guide the Transition to Competition, Dec. 22, 1994; Case 93-M-0229, Order Instituting Phase II of Proceeding, 
Aug. 9, 1994; Cases 94-E-0952 et al, Opinion and Order Regarding Competitive Opportunities for Electric Service, 
May 20, 1996.  
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initiative ("REV"). 3  In 2016, the New York Commission adopted a regulatory ratemaking 

framework specifically designed to further push regulated distribution utilities towards the 

facilitation of small-scale energy markets.4 The State of Missouri has obviously not followed the 

New York model in the 100-plus years since their adoption of the statutory language, since it has 

not used the available statutory language to either enable competition or increase the role of a 

public utility from distribution to mini-energy market facilitation. 

More specifically, as the discussion that follows shows, the scope and legal questions 

considered and decided in the New York case cited by OPC and ChargePoint differ significantly 

from the limited legal question presented by Ameren Missouri's proposed pilot program. In 

addition, the guidance interested parties provided to the New York Commission as to how it 

should decide the legal questions it confronted are remarkably dissimilar to the legal opinions 

expressed by interested parties in this case. As such, there is no true credibility for the New York 

order in Missouri, and Commission should either discount the New York order or ignore it 

altogether. 

 Further, in its May 2013 Notice of New Proceeding and Seeking Comments5 (“Notice”), 

the New York Commission stated that the purpose of the case was “to review policies that may 

impact consumer acceptance and the use of electric vehicles and to further develop the 

Commission’s policies regarding electric vehicles and the services and infrastructure that they 

require.” Based on its framing of the jurisdictional issues related to that purpose, it is clear that 

                                                            
3 New York Public Service Commission, Case 14-M-0101, Proceeding on Motion of the Commission in Regard to 
Reforming the Energy Vision, Order Adopting Regulatory Policy Framework and Implementation Plan, Feb. 26, 
2015.  
4  New York Public Service Commission, Case 14-M-0101, Proceeding on Motion of the Commission in Regard to 
Reforming the Energy Vision, Order Adopting a Ratemaking and Utility Revenue Model Policy Framework, 
May 19, 2016. 
5 Copies of the Notice initiating New York Public Service Commission Case No. 13-E-0199 and the New York 
Commission’s final order in that matter are attached to this brief as Appendix A and Appendix B, respectively. 
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the New York Commission was looking for a single, one-size-fits-all answer to the question of 

whether it had jurisdiction over electric vehicle charging facilities and services. Nothing in the 

order suggests the commission considered, asked, or wished interested parties to comment on the 

possibility that New York law mandated – or even allowed – a bifurcated response to the 

question of jurisdiction (i.e., one that applied to regulated utilities and another to non-utilities). 

Rather, the overall tenor of the Notice suggests that the New York Commission was biased 

toward an outcome that found electric vehicle charging services were outside of its jurisdiction, 

and was signaling interested parties to provide arguments supporting that bias. 

 For example, in discussing issues related to jurisdiction, the New York Commission 

asked interested parties to consider whether “transactions between the operator of publicly 

available Charging Stations and members of the public could be differentiated from traditional 

sales of electricity.” This distinction, it reasoned, could be seen as providing “additional support” 

for concluding that vehicle charging services are not the sale of electricity. Later, the Notice 

suggests that understanding vehicle charging as a service and not the sale of electricity could 

lead to a conclusion that the charging station’s owner is not an electric corporation subject to 

regulation. Further still, the Notice notes the commission “could also observe” that, unlike 

electric utilities subject to its jurisdiction, charging stations are not an inherent monopoly. 

 But, the aspect of the Notice that most clearly signaled the New York Commission’s bias 

was the way in which it phrased the jurisdictional issues it wanted interested parties to address in 

their written comments. The following two issues, which appear at page 4 of the Notice, 

illustrate the point: 

1. To what extent, and in what ways, would the development of consumer 
acceptance and use of electric vehicles and of the supporting services for 
electric vehicles be affected by the Commission’s determination that it does or 
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does not have direct jurisdiction over publicly available Charging Station 
operators and members of the public? 
 

2. In determining whether the provisions of the Public Service Law provide it 
with jurisdiction, should the Commission consider the manner in which a 
customer is billed for electric vehicle charging services, e.g., per kWh, per 
hour, day, month, etc. 

 
With due respect to the New York Commission, considerations of how the public would accept a 

commission’s decision or how a provider of vehicle charging services bills for such services are 

not relevant to a determination of whether governing statutes confer jurisdiction over those 

services. That is a legal question, which should be decided based solely on applicable law. 

 Another shortcoming of New York’s approach is that it focused exclusively on the 

question of whether the charging stations themselves are subject to the New York Commission’s 

jurisdiction. As with other aspects of the Notice, limiting the focus in this way subtly biased the 

inquiry toward the conclusion that the New York Commission ultimately reached regarding 

jurisdiction. This is true for at least two reasons. First, by focusing on a single piece of 

specialized equipment, it was much easier for the New York Commission to conclude that that 

piece of equipment did not fall within the statutory definition of “electric plant,” which under 

both New York and Missouri law is limited to equipment “used for or in connection with or to 

facilitate the generation, transmission, distribution, sale or furnishing of electricity for light, heat 

or power.” Second, focusing only on the charging station obscures the importance of who owns, 

operates or controls the elements of electric plant used to provide light, heat or power on the 

determination of whether governing statutes confer jurisdiction. 

 In both New York and Missouri, “electric plant” is defined as “all real estate, fixtures and 

personal property operated, controlled, owned, used or to be used for or in connection with or to 

facilitate the generation, transmission, distribution, sale or furnishing of electricity for light, heat 
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or power....[emphasis added].” The aspects of that definition emphasized in the preceding 

sentence are important because, in the electric vehicle charging context, only a public utility 

operates, controls, owns and uses all elements of the chain of fixtures and facilities – beginning 

at a generating plant and ending at the plug connecting an electric vehicle to a charging station – 

used to generate, transmit and distribute electricity for sale and use for light, heat or power. In 

contrast, non-utilities own only the charging station. They also do not generate, transmit or 

distribute electricity; instead, they buy electricity from a public utility and then use that 

electricity to provide charging services. This distinction is critical because it provides a rational 

basis, grounded in the language of a governing statute, for concluding a regulator, subject to the 

statutory definition described above, has jurisdiction over charging stations owned and operated 

by a public utility but lacks jurisdiction over the same or similar stations owned and operated by 

a non-utility. 

 While its importance in New York is uncertain, in Missouri, the identity of the party who 

owns, operates and controls facilities in the electricity generation/transmission/distribution chain 

is often – if not always – dispositive of the question of whether the Commission has jurisdiction 

over those facilities. In testimony provided at the evidentiary hearing in this case, Ameren 

Missouri’s witness Thomas Byrne described situations where facilities owned and operated by 

the Company – such as transformers – ceased being regulated when they were sold or otherwise 

transferred to a customer. Ameren Missouri’s outside lighting service tariff is another example. 

If poles and fixtures used to provide such service are owned by the Company, the Commission’s 

jurisdiction extends to both the service and the facilities used to provide that service. But, if the 

poles and fixtures are owned by an entity other than Ameren Missouri, the Commission’s 
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jurisdiction is limited to regulating rates for electricity supplied to the owner/operator of the 

outside lighting facilities. 

 In light of the biases reflected in the Notice, it is not surprising that the New York 

Commission was able to note at page 2 of its Declaratory Ruling that “[t]he commenters 

generally agreed that this Commission should not assert jurisdiction over Charging Stations, the 

owners or operators of Charging Stations, or the transaction between Charging Station owners or 

operators and members of the public.” Based on those comments, it is also not surprising that the 

New York Commission concluded its jurisdiction did not extend to charging stations or to 

transactions between the owners and operators of those stations. 

 But, at least three aspects of the Declaratory Ruling are surprising – or at least puzzling – 

because they imply some of the conclusions regarding jurisdiction stated there may not be as 

broad or permanent as OPC’s and ChargePoint’s interpretations suggest. First, the findings and 

conclusions section of the Declaratory Ruling states, “[t]he Public Service Law does not provide 

the Commission with jurisdiction over . . . (2) the owners or operators of such charging stations, 

so long as the owners or operators do not otherwise fall within the Public Service Law’s (PSL) 

definition of “electric corporation”.... [emphasis added].” Second, in the same section, the New 

York Commission states, “(3) the transactions between the owners or operators of publicly 

available electric vehicle charging stations, which do not otherwise fall within the PSL’s 

definition of “electric corporation” .... [emphasis added].” Finally, the paragraph immediately 

preceding the findings and conclusions section states, “[w]e share the concerns of NRDC-Pace, 

that this Commission should maintain its ability to respond to the market as it evolves. Our 

determination here does not diminish our ability to respond to changes in the market in which 

Charging Stations operate [emphasis added].” It is unclear whether any or all of those statements 
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mean a different conclusion regarding jurisdiction may be warranted (1) where an electric 

corporation is providing, or seeks authority to provide, vehicle charging services, or (2) if market 

conditions related to vehicle charging change. Since either of those interpretations is plausible, 

the Declaratory Ruling may not represent the New York Commission’s final decision regarding 

its jurisdiction over vehicle charging stations and services under all circumstances. 

 An August 2014 order of the Massachusetts Department of Public Utilities (“MDPU”)6 

reached an alternate – and, in Ameren Missouri’s view, more appropriate – conclusion regarding 

whether facilities-based statutory definitions, similar to those in Missouri, should be interpreted 

to confer state regulatory commission jurisdiction over vehicle charging stations owned and 

operated by a public utility. The MDPU’s Order concluded interrelated statutory definitions of 

“electric company,”7 “distribution company,”8 and “distribution,”9  vested it with jurisdiction 

over vehicle charging stations and services provided by public utilities, but not over similar 

services provided by non-utilities. The MDPU based its distinction on the fact that when 

providing vehicle charging services, an electric utility transmits electricity using “lines,” as that 

term is used in the definition of “distribution” while non-utilities, which own and operate only 

the charging station, do not. In addition, the MDPU found that while a regulated electric 

distribution company delivers electricity over its lines at alternating current, a non-utility 

                                                            
6 Investigation by the Department of Public Utilities Upon Its Own Motion Into Electric Vehicles and Electric 
Vehicle Charging (D.P.U. 13-182-A), 2014 Mass. PUC Lexis 173, 315 P.U.R.4th 139 (August 4, 2014)(“MDPU 
Order”). A copy of the order is attached to this brief as Appendix C.  
7 Mass. G.L. Ch. 164, § 1 defines “electric company,” in relevant part, as “a corporation organized under the laws of 
the commonwealth for the purpose of making by means of water power, steam power or otherwise and for selling, 
transmitting, distributing, transmitting and selling, or distributing and selling, electricity within the 
commonwealth....” 
8  Mass. G.L. Ch. 164, § 1 defines “distribution company,” in relevant part, as “a company engaging in the 
distribution of electricity or owning, operating or controlling distribution facilities....” 
9 Mass. G.L. Ch. 164, § 1 defines “distribution,” in relevant part, as “the delivery of electricity over lines which 
operate at a voltage level typically equal to or greater than 110 volts and less than 69,000 volts to an end user 
customer within the commonwealth...” 
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typically converts alternating current it purchases from its serving utility to direct current for 

delivery to an electric vehicle. 

 Although neither the New York decision nor the Massachusetts decision is binding, if the 

Commission is looking for guidance from outside of Missouri regarding the scope of its 

jurisdiction over electric vehicle charging services, it would be better served following the 

MDPU Order. The New York Commission’s Declaratory Ruling is full of conclusory statements 

regarding jurisdiction but woefully short on analysis as to how or why those conclusions comport 

with applicable law. In contrast, the MDPU Order fully explains the basis for its decisions 

regarding jurisdiction. The MDPU Order parses controlling statutory definitions and explains 

how and why those definitions, when applied to relevant facts, mandate the conclusion that its 

regulatory jurisdiction over vehicle charging includes services provided by public utilities. The 

Order also explains why those same definitions and facts mandate the opposite conclusion when 

vehicle charging services are provided by non-utilities. 

 The legal analyses found in the initial briefs filed by Ameren Missouri, Staff, the DOE, 

Sierra Club/NRDC, and KCPL/GMO confirm Missouri law vests the Commission with 

jurisdiction over the electric vehicle charging services the Company proposes to provide through 

its pilot program. When connected to generation, transmission, and distribution equipment 

owned and operated by Ameren Missouri, an electric vehicle charging island or station becomes 

another link in the chain of facilities necessary to sell or furnish electricity for light, heat or 

power to the public, and thus becomes part of the “electric plant” the Company uses to serve 

customers. As the owner and operator of that electric plant, Ameren Missouri is both an 

“electrical corporation” and a “public utility,” as those terms are defined in Section 386.020, and 
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is therefore subject to the entire range of regulatory authority conferred on the Commission by 

Section 386.250. 

 As for whether the Commission also has jurisdiction over electric vehicle charging 

services provided by non-utilities (all parties except Staff appear to believe the Commission 

lacks such jurisdiction), that issue does not have to be decided in this case. The records in this 

and other cases10 establish that private businesses currently are providing charging services at 

dozens of locations throughout Missouri. If the Commission believes inquiry into whether those 

services should be regulated is warranted, it can convene a proceeding for that purpose. 

Regardless of the action the Commission ultimately decides to take, during the 

evidentiary hearing in the case it became clear a provision in Ameren Missouri’s tariff, which 

prohibits re-sale of electricity under certain circumstances, must be modified to allow non-

utilities to provide charging services for gain within the Company’s service area. During that 

hearing, Mr. Byrne testified that if Ameren Missouri’s proposed pilot program is approved, the 

Company would be willing to modify its tariff to exempt private vehicle charging services from 

the re-sale prohibition. To follow through on its commitment, Ameren Missouri has prepared an 

exemplar tariff sheet with proposed language to effectuate that exemption, a copy of which is 

attached to this brief as Appendix D.  

THE PROPOSED PILOT PROGRAM WILL NOT ADVERSELY IMPACT 
COMPETITION 

 
 In addition to the jurisdictional question discussed above, the other major issue in this 

case appears to be what effect Ameren Missouri’s proposed pilot program will have on the 

development of a competitive, private sector market for vehicle charging services. The majority 

of the parties to the case either express no position on that issue or believe the proposed pilot 
                                                            
10 Including, but not limited to, File No. EW-2016-0123. 
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project will positively affect competition because it will promote adoption and use of electric 

vehicles in Missouri. In contrast, OPC and ChargePoint argue that authorizing the Company’s 

proposal will negatively affect development of a private sector market. The discussion that 

follows will show most, if not all, of OPC’s and ChargePoint’s arguments regarding the 

competitive effects of Ameren Missouri’s proposal are either unfounded, self-serving or both. 

 As Ameren Missouri’s witness Mark Nealon explained in both his direct and surrebuttal 

testimonies, the pilot was developed to address a very specific gap in the existing electric vehicle 

charging infrastructure – the lack of fast, publicly-available vehicle charging locations along the 

Interstate 70 (“I-70”) corridor between St. Louis and Kansas City. Mr. Nealon testified that 

although there are 37 fast, publicly-available charging stations within Missouri currently, those 

stations are clustered in metropolitan areas around either St. Louis or Kansas City, and only a 

handful are closely proximate to I-70.11  He further testified that over the entire 190 miles 

between Wentzville and Blue Springs – respectively, the easternmost and westernmost fast-

charging locations in the metropolitan St. Louis and Kansas City areas – there is not a single, 

publicly-available fast charging station along the I-70 corridor.12 This “vehicle charging desert” 

is illustrated by the following map reproduced from page 12 of Mr. Nealon’s surrebuttal 

testimony. The map shows that it is impossible for an electric vehicle owner to drive one-way or 

round-trip between St. Louis or Wentzville and Columbia, Jefferson City or Boonville because 

the battery ranges for most electric vehicles currently on the road today – primarily Chevrolet 

Volts and Nissan Leafs – are insufficient to traverse those distances without needing to re-charge 

                                                            
11 Exhibit 2, p. 12, l. 10 – p. 13, l. 12. 
12 Id. p. 12, l. 8 – p. 13, l. 2. 
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en route.13  

 

Ameren Missouri’s proposed pilot will eliminate this problem by installing five charging islands 

between St. Louis and Boonville – each of which will include two fast vehicle chargers – in close 

proximity to I-70, and a sixth charging island in Jefferson City. 

 Although OPC’s and ChargePoint’s initial briefs each contend that the Company’s 

proposal will stifle development of a network of privately-owned charging stations along the I-

70 corridor, the record evidence in this case does not support that contention. Neither party 

presented any evidence in their respective pre-filed testimonies specifically identifying any 

person or company who is ready, willing, and able to install either a single public, fast-charging 

station or a network of such stations in the area Ameren Missouri proposes to serve. Indeed, as 

the following excerpt from the hearing transcript makes clear, OPC has no knowledge of any 

private person or company who has even expressed interest in installing a fast-charging network 

along the I-70 corridor over the entire three-year duration of the proposed pilot program. 

Moreover, Dr. Marke testified that, with the exception of ChargePoint (whose objections are 

                                                            
13 During cross examination, OPC’s witness Geoff Marke confirmed the one-way and round-trip distances between 
Wentzville and Columbia are 84 and 168 miles, respectively; between Wentzville and Jefferson City are 92 and 184 
miles, respectively; and between Wentzville and Boonville are 107 and 214 miles, respectively. Transcript p. 529, l. 
15 – p. 530, l. 21. 
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discussed below), OPC could not identify a single private entity who has indicated authorizing 

Ameren Missouri’s proposed pilot program will make that entity less likely to install similar 

charging stations along the I-70 corridor: 

Q. Are you personally aware of any private person or company that plans to 
install one or more publicly available DCFC fast electric vehicle charging 
stations along the I-70 corridor between the City of St. Louis and Boonville 
within the next 12 months? 

 
A. I have not personally spoken to anyone. 

 
Q. How about within the next 24 months? 

 
A. I have not personally spoken to anyone. 

 
Q. Are you aware of any private person or company who has expressed interest 

in installing a DCFC fast-charging network along the I-70 corridor similar to 
the one proposed by Ameren Missouri at any time during the next three years? 

 
A. I am not aware of anybody. 

 
Q. Has any private person or company told you or anyone else at the Office of 

the Public Counsel that granting Ameren Missouri’s application in this case 
would make that private person or company less likely to install publicly 
available DCFC fast-chargers along the I-70 corridor? 

 
A. The only entity that I’m aware of is the testimony that was given by 

ChargePoint’s witness, Anne Smart. 
 

Q. But other than that, you’re not aware of anybody? 
 

A. No.14 
 

 As noted earlier, ChargePoint has also expressed concerns about how the proposed pilot 

program will affect competition. However, in evaluating those concerns, the Commission must 

keep in mind what ChargePoint means when it uses the term “competition,” and the motivations 

for its concerns. In addition, the Commission should carefully consider whether the record 

evidence in this case supports claims by both ChargePoint and OPC that granting Ameren 
                                                            
14 Tr. p. 505, l. 21 – p. 506, l. 24. 
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Missouri’s application in this case will adversely affect ChargePoint’s plans to invest in charging 

facilities along the I-70 corridor. 

 In her rebuttal testimony, ChargePoint’s witness, Anne Smart, described her company’s 

business model as “to engineer, manufacture, and sell the equipment and network services 

necessary for EV charging station owners to effectively provide charging services to drivers who 

visit their properties. In almost all cases, ChargePoint does not own the hardware [emphasis 

added].”15 Based on that testimony, ChargePoint’s concerns about competition do not relate to 

the willingness of private providers to enter the market for vehicle charging services and 

compete with Ameren Missouri for that business. Instead, ChargePoint’s concerns are limited to 

its ability to sell charging equipment and related network services to those private providers. The 

basis for, and limited nature of, ChargePoint’s concerns about the competitive threats Ameren 

Missouri’s proposal represents were confirmed in Ms. Smart’s surrebuttal testimony, where she 

stated: 

If Ameren is given the ability to develop this charging station project and offer 
charging stations free of charge to site hosts who would otherwise need to 
purchase those stations from a vendor like ChargePoint at full cost, this pilot will 
block competition in the market. It will become very difficult, if not impossible, 
for ChargePoint and any other vendor not chosen by Ameren in its RFP process, 
to sell any charging stations between Columbia and St. Louis . . ..16 

 
 ChargePoint’s concerns about competition are completely motivated by, and rooted in, its 

own economic self-interest. That self-interest must not be confused with the public interest with 

which the Commission is charged, by law, to represent in this case. ChargePoint is not concerned 

whether Ameren Missouri’s proposed pilot project will retard or delay installation of privately-

owned and operated charging stations that would compete for vehicle charging business. Instead, 

                                                            
15 Exh. 300, p. 2, l. 11-14. 
16 Exh. 301 p. 3, l. 11-17. 
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it is only concerned that those private owner/operators will not buy their equipment from 

ChargePoint. But, even that concern seems overblown. It is hard to take ChargePoint’s claim 

seriously that the five charging islands Ameren Missouri proposes to install along I-70 represent 

a significant threat to the market for charging equipment along a 190-mile highway corridor, 

stretching from Wentzville to Blue Springs, where no public, fast-charging stations currently 

exist. 

 But, beyond its own self-interest, there appears to be another factor motivating 

ChargePoint’s purported concerns about competition – **  

 

  

 

 

  

 

 

** 

 Finally, both OPC’s and ChargePoint’s initial briefs allege ChargePoint has plans to 

install, own and operate a network of public, fast-charging stations along the I-70 corridor, which 

would be delayed or interrupted if the Commission approves Ameren Missouri’s proposed pilot 

project.19 But, a careful reading of relevant testimony shows both briefs grossly distort the 

evidentiary record regarding those plans. 

                                                            
17  
18  
19 OPC’s Initial Brief, p. 10; ChargePoint’s Initial Brief, p. 11. 

NP 
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 As noted earlier in this brief, the ChargePoint business model is to engineer, manufacture 

and sell equipment and related network services to persons and entities who want to own and 

operate electric vehicle charging stations. In almost all cases, ChargePoint does not own or 

operate the charging equipment it sells. Yet, despite these clear and unambiguous statements that 

ChargePoint is in the business of selling – not owning and operating – vehicle charging 

equipment, both OPC and ChargePoint rely on statements that Ms. Smart made during the 

evidentiary hearing to suggest that the company has plans to “invest in charging facilities along 

the I-70 corridor in Missouri,” which would be abandoned if the Commission approves Ameren 

Missouri’s pilot program.20 But does Ms. Smart’s testimony really support that conclusion? 

 Although she answered “yes” when asked if ChargePoint is “willing to invest capital to 

install fast-charging infrastructure along the I-70 corridor,”21 her answers were much more vague 

and equivocal when she was pressed for specifics. For example, when asked if ChargePoint itself 

would invest its own capital in a fast-charging infrastructure, she responded ChargePoint’s plans 

called for either the investment of its own capital or in partnering with third parties that would 

finance charging stations themselves. 22  But she refused to provide any details regarding 

ChargePoint’s plans – even when offered protections afforded by the Commission’s rules 

governing highly confidential information. More specifically, she refused to provide a timeline 

for the planned investment in charging infrastructure or examples of a business model 

ChargePoint would follow to make that investment. 23  However, she was willing to say 

ChargePoint’s plans for Missouri were similar to the strategy her company employed in 2016 on 

                                                            
20 ChargePoint’s Initial Brief, p. 11. 
21 Tr. p. 331, l. 5-11. 
22 Id.  p. 331, l. 12-17. 
23 Id.  p. 332, l. 13 – p. 333, l. 2.  
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the East and West coasts.24 But, her description of those activities made clear that all charging 

infrastructure installations involving ChargePoint in 2016 were financed, in whole or large part, 

by private capital from Volkswagen and BMW.25 She further testified that ChargePoint has been 

in discussions with third parties with which the company has “national relationships,” but was 

unable to specify what plans, if any, or timetable ChargePoint or those third parties had for 

installing charging stations or a charging infrastructure along the portion of the I-70 corridor that 

runs through Missouri.26 

 Putting aside the serious questions Ms. Smart’s testimony raises about ChargePoint’s 

plans, concerns about profitability are the real reason no private person or business has expressed 

interest in, or willingness to make, even the modest infrastructure additions Ameren Missouri 

proposes in this case. In his surrebuttal testimony, Mr. Nealon described those concerns as 

follows: 

 As a direct result of the financial analysis Ameren Missouri performed as part of 
this pilot project proposal, it became clear why the private sector – despite all its 
urban-based marketing activity to date – hasn’t made the move to deploying EV 
charging infrastructure that tailors to the long-distance traveler. Deploying DCFC 
facilities is an expensive undertaking relative to Level 2 AC, and given the 
relative infrequency of medium to long-range trips for the average driver – one-
way trips greater than 30 miles constitute only 5% of all trips taken per the 2009 
National Household Travel Survey – the business case is bleak for any free 
market entity expecting corridor charging revenues to garner a quick return on 
investment.27 

 
 Even OPC’s witness agreed that if he were a private sector business, concerns about 

profitability would affect his willingness to make an investment in a charging station network 

                                                            
24 Id.  p. 333, l. 3-16. 
25 Id. 
26 Id.  p. 333, l. 17 – p. 334, l. 12. 
27 Exh. 2 p. 13, l. 16 – p. 14, l. 2. 
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similar to the one proposed by Ameren Missouri.28 He also admitted that in his experience, 

private sector businesses do not often invest capital in business ventures they expect will lose 

money, as the Company’s charging program is projected to do over its three-year term.29  

Mr. Nealon further testified that Ameren Missouri is both willing and able to help fill the 

infrastructure void created by the private sector’s reluctance to enter the corridor-charging 

market at this point in its development:  

 On the other hand, Missouri’s 2015 State Energy Plan offers “electric utilities are 
uniquely positioned to help support electric vehicle infrastructure and charging 
station networks.” This is very true for several reasons. Ameren Missouri is, by its 
nature, an infrastructure company and has been providing safe and reliable energy 
for over a century. As a direct consequence of the essential service we provide 
Missouri customers, the electric grid is quite literally everywhere civilization 
exists, and is already adjacent to remotest of locations where EV fueling would be 
necessary. Providing dependable and affordable EV charging infrastructure 
virtually anywhere and for the long haul is well within Ameren Missouri’s natural 
capabilities.30 
 
Mr. Nealon’s facts and explanations cannot be ignored, and they lead inevitably to the 

conclusion that Ameren Missouri’s proposal represents the only real prospect for a short-term 

solution to the electric vehicle charging infrastructure gap that exists along the I-70 corridor. At 

least in the short term (i.e., the three-year duration of the proposed pilot program), and perhaps 

longer, there is no evidence any private sector entity is willing to make the investment the 

Company proposes in this case in the hope that by filling a significant gap in the developing 

charging infrastructure more Missourians will be encouraged to purchase and use electric 

vehicles. That is why partial solutions tried in other states to fill gaps in the charging 

infrastructure – like the “make-ready” program currently being tested in California, which would 

allow a public utility to provide facilities necessary to connect a charging station to the grid but 

                                                            
28 Tr. p. 507, l. 18-23. 
29 Id. p. 507, l. 24 – p. 508, l. 2. 
30 Exh. 2 p. 14, l. 3-11. 
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would not allow the utility to provide regulated charging services – will not work here. If the 

Commission shares Ameren Missouri’s belief that providing a means for electric vehicles to re-

charge along the I-70 corridor is key to increasing the use of such vehicles, the only short-term 

solution is to approve the Company’s proposed pilot program:  

Consumer adoption of EVs in Missouri may someday be substantial enough to 
create a more viable business case for the private sector in the travel corridor 
setting, though we feel this will take many years, if it’s possible at all.  But 
Ameren Missouri is staunch in its conviction that our “unique positioning” 
compels us to begin leading the corridor charging transformation, lest the type of 
consumer adoption necessary to create more market-competitive business cases is 
never revealed.31 
 
STAFF’S PROPOSED REGULATORY CONSTRUCT IS INAPPROPRIATE 

 As noted elsewhere in this brief, Staff agrees with the majority of the parties to this case 

that Missouri law vests the Commission with both the authority and duty to regulate the electric 

vehicle charging services Ameren Missouri proposes to provide. In a change from positions 

stated in the respective direct testimonies of its witnesses Natelle Dietrich and Byron Murray,32 

Staff now agrees with all parties except OPC that all costs associated with, and all revenue 

derived from, vehicle charging services should be booked above-the-line.33 However, Staff also 

proposes that in all future rate cases in which, during the test year, revenue from the pilot is less 

than costs recorded for the project,34 the Commission should impute additional revenue so that 

the net of program costs and revenue is no less than zero.35 The rationale for Staff’s proposal 

appears to be its desire to avoid providing any subsidy to the pilot project from retail electric 

                                                            
31 Id. p. 14, l. 20 – p. 15, l. 2. 
32 Direct testimony filed by both Ms. Dietrich and Mr. Murray advocated booking costs and revenue associated with 
the pilot project below-the-line, which would have taken them out of the calculation of the revenue requirement used 
to set the Company’s retail electric rates. 
33 Staff’s Initial Brief p. 16. 
34 As described by Ms. Dietrich, project costs would consist of operating costs, taxes, depreciation expense, and a 
return on invested capital. Tr. p. 380, l. 14-18. 
35 See Tr. p. 380, l. 19 – p. 382, l.19. 
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rates, even though evidence in this case conclusively establishes: (1) no subsidy would occur 

until rates set in the Company’s pending general rate case – File No. ER-2016-0179 – are 

changed in a subsequent case; and (2) the amount of any subsidy would be less than one cent per 

retail electric customer per month. 

 While Ameren Missouri agrees with Staff that all costs and revenue associated with the 

pilot program should be booked above-the-line, for the reasons stated below, the Company 

believes Staff’s proposal to impute revenue when project costs exceed project revenue represents 

a radical departure from regulatory principles the Commission has consistently followed in the 

past. Moreover, absent a showing of imprudence by Ameren Missouri in the way the Company 

constructed the proposed charging facilities or managed the program, Staff’s proposal probably 

is unlawful. 

 Although it always has believed the proposed pilot program should be regulated, Staff 

originally proposed to book all costs and revenue associated with the project below-the-line, 

which would have eliminated them from calculation of the revenue requirement used to set the 

Company’s retail electric rates. Following – and perhaps prompted by – the filing of Mr. Byrne’s 

surrebuttal testimony that it was improper and probably unprecedented to require costs and 

revenue of a regulated service to be booked below-the-line,36 Staff changed its position. But, the 

change merely elevated form over substance, because the effect of Staff’s new proposal is 

effectively the same – Ameren Missouri would be denied the opportunity to have the costs of the 

pilot program considered for ratemaking purposes.  

During the evidentiary hearing, Ms. Dietrich agreed that, generally speaking, rates set by 

the Commission are supposed to provide recovery of a utility’s prudently-incurred operating 

                                                            
36 Exh. 3 p. 6, l. 18 – p. 7, l. 11. 
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costs and a reasonable opportunity to earn a fair return on its invested capital.37 However, during 

years when pilot-project revenues are less than costs, Staff’s proposal, if adopted, would result in 

retail electric rates that satisfy neither of those requirements.  

 During the evidentiary hearing, Mr. Byrne explained that it would represent a distinct and 

substantial departure from past practice if the Commission were to adopt Staff’s proposal in this 

case, and he provided a common example – a new electric substation – to illustrate why Ameren 

Missouri should not be required to show revenue equals or exceeds costs before it is allowed to 

recover costs and investment of its proposed pilot program: 

For example . . . if there’s expansion in west St. Louis County and you build a 
substation, maybe on the first day that substation goes into service or the first 
year, you’re not recovering the cost of that substation from the people who are 
served by that substation.  
 

      But that’s – that’s normal. That’s a – normal thing that happens in the 
course of utility regulation. There’s [sic.] all kinds of subsidies, temporary and 
permanent. A person who lives closest to the generating plant is subsidizing the 
person that lives further away from the generating plant. 

 
      So the mere fact that there’s a small subsidy here doesn’t strike me as 

anything unusual or anything that’s really very different....38 
 

Mr. Byrne also explained other effects of Staff’s proposal to further show why that 

proposal should be rejected: 

[A]s I understand Staff’s position . . . it is that revenues should be imputed equal 
to the cost. And so, effectively, what would happen is the shareholders of Ameren 
Missouri would pay for the cost of the project when . . . the revenues were not 
sufficient to pay the costs. 
 
     But then later, if the revenues became high enough that they were more 
than the cost, the – customers would get the benefit of that extra money.39 
 

                                                            
37 Tr. p. 384, l. 7-12. 
38 Id. p. 248, l. 2-18. 
39 Id. p. 214, l. 15-25. 
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And although he did not specifically mention it, Mr. Byrne’s reference to subsequent benefits 

customers would receive when pilot-project revenue equaled or exceeded costs; those would be 

gained without any ratepayer contribution toward a return on, or return of, past capital costs 

Ameren Missouri incurred to provide those benefits. 

 In addition to denying Ameren Missouri its right to recover costs and investment 

associated with regulated electric vehicle charging services, Staff’s proposal represents a radical 

departure from regulatory principles governing when the Commission should impute revenue for 

ratemaking purposes. Historically, the Commission has required a party who proposes to impute 

additional revenue for ratemaking purposes to present evidence showing a utility acted 

imprudently. But, under Staff’s proposal, no such showing would be required. As explained by 

Ms. Dietrich, the only showing required to trigger Staff’s proposed revenue imputation would be 

a mathematical calculation showing that project costs exceeded revenue.40 The fact that Ameren 

Missouri’s costs of providing vehicle charging services exceed revenue derived from those 

services is not evidence of imprudence. That is especially true in this instance because 

throughout this proceeding the Company has explained that it expects costs will exceed revenue 

throughout the three years the pilot program will operate. But, that shortfall is attributable to the 

limited number of electric vehicles operating in Missouri who will use charging stations along 

the I-70 corridor. Ameren Missouri hopes the pilot program will increase that number, and 

projects revenue will equal or exceed its cost of providing charging services in the fifth year of 

operation, assuming the project operates that long.41  Staff’s proposal also ignores ancillary 

                                                            
40 Id. p. 385, l. 14-25. 
41 Mr. Byrne testified Ameren Missouri realizes that if its proposed pilot program is to extend beyond the three years 
proposed in its application, the Company will be required to obtain additional Commission authority to do so. 
Tr. p. 244, l. 23 – p. 245, l. 21. 
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benefits all the Company’s customers – including those who do not own or operate an electric 

vehicle – would receive from the proposed pilot.  

 If, as the Company projects, the pilot program stimulates the growth of electric vehicles 

in its service area, owners of those vehicles who rely on the proposed charging stations for long 

distance travel will also need to charge their vehicles for the ninety-five percent of vehicle trips 

that are less than thirty miles one way. This demand for vehicle charging, whether done at home, 

work, or at a charger operated by Ameren Missouri or some other company, will increase the 

demand for electricity. As pointed out earlier in this brief, increased revenue acts to reduce the 

revenue requirement the Company’s rates will be required to cover in future rate cases. A 

reduced revenue requirement benefits all retail customers. 

CONCLUSION 

 Ameren Missouri proposes approval of a pilot program to address an unserved gap in the 

developing electric vehicle charging infrastructure. No evidence has been presented in this case 

that even suggests that one or more private businesses have concrete plans to step forward in the 

near term future to meet the need for charging services along the I-70 corridor. If the Company’s 

proposal is not approved, that need will continue to be unserved. Even if a private business plans 

to enter the market and compete against Ameren Missouri for corridor-charging business, the 

Company has agreed to amend its tariff to remove provisions that currently prohibit re-sale of 

electricity, thus removing a bar to competitive entry. As Mr. Byrne made clear during the 

evidentiary hearing, through this application, Ameren Missouri is not seeking a monopoly on 

charging services along I-70, and the Company does not intend to challenge any party who may 



 
 

- 25 - 
 

want to offer the same or similar charging services as a competitor.42 Instead, Ameren Missouri 

filed this application because it believes current Missouri law requires such services, when 

offered by a public utility, to be fully regulated by the Commission. The Company also believes 

full regulation includes prescribing rates to be charged to customers for electricity they use to re-

charge their vehicles. 

 The pilot program Ameren Missouri proposes was intentionally limited in both size and 

duration. Capital costs of all six charging islands the Company proposes to install are estimated 

to be less than $600,000 – truly a modest addition to rate base for a company Ameren Missouri’s 

size. Although charging revenues are not expected to cover all costs of the program over its 

three-year term, during the period rates set in the Company’s pending general rate case remain in 

effect, 100 percent of those costs will be borne by shareholders. Thereafter, any subsidy sought 

from retail electric customers will be miniscule – less than one cent per customer per month. No 

one can seriously argue a subsidy of that size would – or could – cause a hardship for any 

customer.  

Whatever subsidy may be required in the future, the potential benefits of the proposed 

pilot will be more than worth it. If, as Ameren Missouri predicts, its pilot project helps increase 

electric vehicle usage in Missouri, increases in revenue attributable to increased demand for 

electricity for vehicle charging will produce gains to all the Company’s retail customers that far 

exceed any subsidy that might be required in the short term. In addition, data Ameren Missouri 

will be able to gain from the project – which will be shared with all interested stakeholders – will 

enable both the Company and the Commission to better understand and predict demands that 

increased use of electric vehicles will place on the electric grid in the future. In turn, this 

                                                            
42 Tr. p. 233, l. 1-22. 
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information and knowledge will allow for better and more informed planning decisions, 

including planning for changes in laws and rules governing electric regulation. 

For all the reasons expressed by all parties to this proceeding that support the Company’s 

proposal, the Commission should issue an order granting Ameren Missouri authority to move 

forward with the electric vehicle charging pilot program proposed in this case. 
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