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Staff Memorandum

COMES NOW the Staff of the Missouri Public Service Commission and for its recommendation states:
Introduction
1. The Staff recommends that the Commission reject the confirmation of interconnection agreement adoption.

2. On September 30, 2004, FullTel, Inc. filed the Petition of FullTel, Inc., for Confirmation of Interconnection Agreement Adoption.  In its Petition, FullTel requests the Commission to approve its adoption of the interconnection agreement between GTE Midwest Incorporated d/b/a Verizon Midwest and Brooks Fiber Communications of Missouri, Inc. with CenturyTel of Missouri, LLC, and Spectra Communications Group, LLC substituted for GTE and with FullTel substituted for Brooks Fiber.

3. On October 5, 2004, the Commission directed the Staff to file a memorandum advising either approval or rejection of the proposed adoption of the Interconnection Agreement, and giving its reason therefore, no later than November 5, 2004.  The Commission’s Order also made CenturyTel of Missouri a party to this case.

4. On October 25, 2004, CenturyTel of Missouri filed its Motion To Reject Confirmation And/Or Notice of Adoption of Interconnection Agreement By Summary Determination On The Pleadings and Alternate Request for Hearing.

5. On October 26, 2004, the Commission directed the parties to explain (1) whether 47 U.S.C. § 252 (e) (4) requires this Commission to act within 90 days of FullTel’s petition and (2) the relationship, if any, between CenturyTel of Missouri, LLC, and Spectra Communications Group, LLC, d/b/a CenturyTel.  The Commission’s Order also made Spectra a party to this case.
History
6. By its Report and Order in Case No. TM-2000-182, effective April 14, 2000, the Commission, inter alia, granted Spectra Communications Group, LLC a certificate of service authority to provide basic local telecommunications service and authorized GTE Midwest Incorporated to transfer and sell 107 exchanges to Spectra.  The Report and Order provided that the certificate of service authority shall become effective when the company’s tariff becomes effective.  Spectra’s proposed tariffs were subsequently approved for services rendered on and after August 1, 2000.
7. By its Order in Case No. TO-2001-437, effective March 11, 2001, the Commission acknowledged the fictitious name CenturyTel for Spectra Communications Group, LLC.

8. By its Order effective August 15, 2002, the Commission approved an Interconnection Agreement between Brooks Fiber Communications of Missouri, Inc. and GTE Midwest, Incorporated, d/b/a Verizon Midwest.

9. By its Report and Order in Case No. TM-2002-232, effective May 21, 2002, the Commission, inter alia, granted CenturyTel of Missouri, LLC a certificate of service authority to provide basic local exchange telecommunications service and authorized GTE Midwest, Inc., doing business as Verizon Midwest, to transfer and sell its remaining 96 exchanges to CenturyTel of Missouri, LLC.  The Report and Order provided that the certificate of service authority shall become effective when the company’s tariff becomes effective.  CenturyTel of Missouri, LLC’s proposed tariffs were subsequently approved for service rendered on and after September 1, 2002.
10. By its Order in Case No. LA-2005-0055, effective October 29, 2004, the Commission granted FullTel certificate of service authority to provide basic local telecommunications service, nonswitched local exchange service, and interexchange service.

Analysis
11. Federal statute 47 U.S.C. § 252 (e) (4) does not require the Commission to act within 90 days of FullTel’s petition.  That statute reads:

(4) SCHEDULE FOR DECISION. - - If the State commission does not act to approve or reject the agreement within 90 days after submission by the parties of an agreement adopted by negotiation under subsection (a), or within 30 days after submission by the parties of an agreement adopted by arbitration under subsection (b), the agreement shall be deemed approved.  No State court shall have jurisdiction to review the action of a State commission in approving or rejecting an agreement under this section.


FullTel has submitted neither such an agreement adopted by negotiation nor such an agreement adopted by arbitration.  In fact, FullTel has submitted no agreement between itself and either CenturyTel of Missouri or Spectra.

12.
According to its Application for Registration of a Foreign Limited Liability Company on file with the Missouri Secretary of State, Spectra Communications Group, LLC, is a limited liability company formed under the laws of Delaware.  According to Spectra’s 2003 Annual Report to the Commission (BMAR-2004-0724), CenturyTel, Inc. owns 99.92104 % of Spectra.


According to its  Application for Registration of a Foreign Limited Liability Company on file with the Missouri Secretary of State, CenturyTel of Missouri, LLC, is a limited liability company formed under the laws of Louisiana.  According to CenturyTel of Missouri’s 2003 Annual Report to the Commission (BMAR-2004-0604), CenturyTel Holdings Missouri, Inc. is the sole member.


CenturyTel, Inc.’s website, its report to shareholders, and its Form 10-Q and 8-K filings with the Securities and Exchange Commission do not provide CenturyTel, Inc.’s corporate organizational structure or list its affiliates.


13.
Spectra Communications Group, LLC, GTE Midwest Incorporated, the Staff and the Office of the Public Counsel filed a nonunanimous Joint Recommendation in Case No. TM-2000-182.  Section I of the Joint Recommendation, which discussed interconnection agreements, reads:


I.
Interconnection agreements
Spectra agrees to make every effort to negotiate new interconnection agreements with all competitive local exchange companies (“CLECs”) who currently have interconnection agreements with GTE and who desire to have interconnection with Spectra.  Where it is feasible, Spectra will enter into agreements which have the same rates, terms and conditions as those agreements previously negotiated with GTE.  There will necessarily, be some differences in these agreements because of the different methods of interfacing between GTE and Spectra.  If Spectra and any CLEC are unable to agree on the terms of these agreements, Spectra agrees to submit any disputes to the Commission for resolution.  In those situations where the CLEC is already providing service in an exchange to be transferred, Spectra agrees to cooperate with the CLEC in requesting expedited approval of these new interconnection agreements from the Missouri Public Service Commission



The Commission approved the Joint Recommendation in its Report and Order in Case No. TM-2000-182.


Likewise, CenturyTel of Missouri,  LLC, the Staff, the Office of the Public Counsel, and other parties filed a Nonunanimous Stipulation and Agreement in Case No. TM-2002-232.  Section 6. B of the Stipulation and Agreement, which discussed interconnection agreements, reads:

B. Interconnection agreements
CenturyTel agrees to negotiate in good faith new interconnection agreements with all CLECs who currently have interconnection agreements with Verizon and who desire to have interconnection with CenturyTel.  Where it is not technically infeasible, CenturyTel will enter into agreements which have the same rates, terms and conditions as those agreements previously negotiated with Verizon.  These agreements will be substantially similar to the current agreements with Verizon with only technical differences to reflect the way CenturyTel interfaces with the CLEC.  If CenturyTel and any CLEC are unable to agree on the terms of these agreements, CenturyTel agrees to submit any disputes to the Commission for resolution.  In those situations where the CLEC is already providing service in an exchange to be transferred, CenturyTel agrees to cooperate with the CLEC in requesting expedited approval of these new interconnection agreements from the Commission.  CenturyTel shall cooperate with CLECs to ensure continuity of service for all CLEC customers.

CenturyTel agrees to provide local interconnection services, as defined in Part 51 of the Rules of the Federal Communications Commission as set forth in the interconnection agreement between Verizon and AT&T Communications of the Southwest, Inc. and adopted by Fidelity Communications Services II, Inc., (hereinafter “CLECs”) including, but not limited to interconnection trunking, number portability and 911-E911 service, for one year after the closing of the sale of the telephone properties referenced herein.  If any particular interconnection agreement has not been replaced through negotiation or arbitration within one year, that agreement will continue in force on a month-to-month basis until so replaced.  CenturyTel shall perform all obligations set forth in such interconnection agreement except for functions, service or elements that CenturyTel is technically incapable of providing.  In any proceeding concerning the technical infeasibility or unreasonableness of a particular provision of the Interconnection Agreement, the burden is on CenturyTel to prove such assertion.  Notwithstanding the forgoing, CLECs understand and agree that the method used by CenturyTel to process service orders will be different from the method currently utilized by Verizon.  CenturyTel agrees to make available at the time of the transfer an Internet-based e-mail service ordering system, and CLECs may choose between placing orders by facsimile or e-mail.


The Commission approved the Stipulation and Agreement in the Report and Order in Case No. TM-2002-232.


14.
FullTel did not have an interconnection agreement with GTE in 2000 when Spectra acquired its exchange from GTE; nor did FullTel have an interconnection agreement with GTE in 2002 when CenturyTel of Missouri acquired its exchanges from GTE; FullTel was not even certificated to provide telecommunications service until 2004.  Therefore, Spectra’s agreement in Case No. TM-2000-182 and CenturyTel of Missouri’s agreement in Case No. TM-2002-232 were not applicable to FullTel.

15. 
Federal Statute 47 U.S.C. §  252 (i) requires:

A local exchange carrier shall make available any interconnection, service, or network element provided under an agreement approved under this section to which it is a party to any other requesting telecommunications carrier upon the same terms and conditions as those provided in the agreement.


16.
Because neither Spectra nor CenturyTel of Missouri was a party to the Interconnection Agreement between GTE and Brooks Fiber, neither has an obligation under 47 U.S.C. § 252 (i) to provide interconnection to FullTel under that agreement.


WHEREFORE, the Staff recommends that the Commission reject FullTel’s proposed adoption and application of the GTE and Brooks Fiber Interconnection to Spectra Communications Group, LLC, and to CenturyTel of Missouri, LLC.
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