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Staff's Brief on Interim Rules

COMES NOW the Staff of the Missouri Public Service Commission and for its brief states:
Introduction
1. The Commission has directed the parties to address whether the Federal Communications Commission’s (FCC) recent interim rules prevent FullTel, Inc., a recently certificated competitive local exchange company (CLEC), from adopting an interconnection agreement.
2. FullTel has requested the Commission to approve its adoption of the interconnection agreement between GTE Midwest Incorporated d/b/a Verizon Midwest and Brooks Fiber Communications of Missouri, Inc. with CenturyTel of Missouri, LLC, and Spectra Communications Group, LLC substituted for GTE Midwest and with FullTel substituted for Brooks Fiber.
3. Federal statute 47 U.S.C. § 252 (i) requires:
(i) AVAILABILITY TO OTHER TELECOMMUNCIATIONS CARRIERS. - - A local exchange carrier shall make available any interconnection, service, or network element provided under an agreement approved under this section to which it is a party to any other requesting telecommunications carrier upon the same terms and conditions as those provided in the agreement.

4. This statute is implemented by FCC rule 47 C.F.R. § 51.809 which provides
§ 51.809 Availability of agreements to other telecommunications carriers under section 252(i) of the Act.

(a) An incumbent LEC shall make available without unreasonable delay to any requesting telecommunications carrier any agreement in its entirety to which the incumbent LEC is a party that is approved by a state commission pursuant to section 252of the Act, upon the same rates, terms and conditions as those provided in the agreement.  An incumbent LEC may not limit the availability of any agreement only to those requesting carriers serving a comparable class of subscribers or providing the same service (i.e., local, access, or interexchange) as the original party to the agreement.


(b) The obligations of paragraph (a) of this section shall not apply where the incumbent LEC proves to the state commission that:

(1) The costs of providing a particular agreement to the requesting telecommunications carrier are greater than the costs of providing it to the telecommunications carrier that originally negotiated the agreement, or 


(2) The provision of a particular agreement to the requesting carrier is not technically feasible.


(c) Individual agreements shall remain available for use by telecommunications carriers pursuant to this section for a reasonable period of time after the approved agreement is available for public inspection under section 252(h) of the Act.
5. The FCC, in its Order And Notice of Proposed Rulemaking, promulgated interim rules to address incumbent LECs’ unbundling obligations until it issues permanent unbundling rules.
 The FCC states that its interim requirements will maintain existing unbundling obligations to minimize disruptive effects and marketplace uncertainty that otherwise would result from the abrupt elimination of particular unbundling requirements.
  The FCC stated:
21.
Specifically, we require that between the effective date of this Order and the effective date of the permanent unbundling rules that the Commission plans to issue before the close of 2004, incumbent LECs shall continue providing unbundled access to switching, enterprise market loops, and dedicated transport under the rates, terms and conditions that applied under this interconnection agreements as of June 15, 2004.  These rates, terms, and conditions shall remain in place until the earlier of the effective date of final unbundling rules promulgated by the Commission or six months after Federal Register publication of this Order except to the extent that they are or have been superseded by (1) voluntarily negotiated agreements, (2) an intervening Commission order affecting specific unbundling obligations (e.g., an order addressing a pending petition for reconsideration), or (3) (with respect to rates only) a state public utility commission order raising the rates for network elements.  These interim requirements will only remain in place for six months after Federal Register publication of this Order, by which time we intend to issue permanent rules.

The Interim Rules took effect on September 13, 2004.

6. By its Order in Case No. LA-2005-0055, effective October 29, 2004, the Commission granted FullTel certificate of service authority to provide basic local telecommunications service, nonswitched local exchange service, and interexchange service.

7. The FCC addressed new carriers, like FullTel, in Paragraph 22 of the Interim Rules:

22. In order to allow a speedy transition in the event we ultimately decline to unbundle switching, enterprise market loops, or dedicated transport, we expressly preserve incumbent LECs’ contractual prerogatives to initiate change of law proceedings to the extent consistent with their governing interconnection agreements.  To that end, we do not restrict such change-of-law proceedings from presuming an ultimate Commission holding relieving incumbent LECs of section 251 unbundling obligations with respect to some or all of these elements, but under any such presumption, the results of such proceedings must reflect the transitional structure set forth below.  In no instance, however, shall the rates, terms or conditions resulting from any such proceeding take effect before the earlier of (1) Federal Register publication of this Order or (2) the effective date of our forthcoming final unbundling rules.  We also hold that competitive LECs may not opt into the contract provisions “frozen” in place by this interim approach.  The fundamental thrust of the interim relief provided here is to maintain the status quo in certain respects without expanding unbundling beyond that which was in place on June 15, 2004.  This aim would not be served by a requirement permitting new carriers to enter during the interim period.

8. The final sentence of Paragraph 22 does not specify what it is that new carriers may not enter during the interim period.  A strict construction may lead to the conclusion that new carriers may not enter the marketplace during the interim period.  Such a reading would, however, undermine the very competition that was the objective of the Telecommunications Act of 1996.  Reading the last three sentences of Paragraph 22 together leads to the alternate conclusion that a new carrier may not enter, i.e., opt into, the contract provisions frozen in place by the interim approach; but that it may enter into negotiations for a new contract.
9. In separate pleadings in this case, the parties have raised the question of whether CenturyTel of Missouri and Spectra are parties to the GTE Midwest/Brooks Fiber Interconnection Agreement.  The Staff maintains that CenturyTel of Missouri and Spectra are not parties to that agreement.  Such a position is consistent with Staff’s testimony in pending Case No. CO-2005-0066, In the Matter of the Confirmation of Adoption of an Interconnection Agreement with CenturyTel of Missouri, LLC d/b/a CenturyTel and Spectra Communications Group, LLC d/b/a CenturyTel by Socket Telecom, LLC.  The Staff recommends that the Commission should reject FullTel’s adoption of the interconnection agreement regardless of whether CenturyTel of Missouri and Spectra are determined to be parties to the agreement.  If the Commission ultimately determines that CenturyTel and Spectra are parties to the GTE Midwest/Brooks Interconnection Agreement, then the Commission should still reject, pursuant to the Interim Rules, FullTel’s confirmation of the interconnection agreement adoption.
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� In the Matter of unbundled Access to Network Elements; Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, 69 Fed. Reg. 55,111,55,112 (hereafter referred to as Interim Rules).


� Interim Rules at ¶ 20.
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