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THE MISSOURI INDUSTRIAL ENERGY CONSUMERS’ APPLICATION FOR REHEARING OR RECONSIDERATION OF NOVEMBER 2 ORDER 

Comes now the Missouri Industrial Energy Consumers (“MIEC”) and, pursuant to Section 386.500 RSMo and 4 CSR 240-2.160, seeks rehearing and reconsideration of the Commission’s Order Granting Motion for Necessary Waivers, Denying Pending Motions, and Directing Filing dated November 2, 2006 (“November 2 Order”).  The November 2 Order allows AmerenUE to file direct testimony and tariffs to support its proposal for a Fuel Adjustment Clause (“FAC”).  The November 2 Order is unlawful, unjust, unreasonable, arbitrary and capricious for the reasons discussed below.

1.
The November 2 Order violates the Section 386.266 RSMo and the Commission’s rules by allowing AmerenUE’s FAC proposal despite AmerenUE’s failure to include supporting tariffs or testimony in its July 7 general rate case filing.

AmerenUE sought to file tariffs and testimony to support an FAC proposal on September 29.  This proposal was mentioned, but not explained or supported, in its July 7 general rate increase filing.  The November 2 Order permits AmerenUE’s  belated tariffs and testimony to be considered in conjunction with the tariff filings that initiated the general rate case.  The Commission’s Rules of Practice and Procedure (“Rules”) provide that “[a]ny public utility which submits a general rate increase request shall simultaneously submit its direct testimony with the tariff”.  4 CSR 240-2.065(1). The Rules further provide that “[direct] testimony shall include all testimony and exhibits asserting and explaining that party’s entire case-in-chief”.  4 CSR 240-2.130 (7)(A).  

Pursuant to Section 386.266 RSMo, an FAC may only be proposed and considered in a general rate case.  AmerenUE’s FAC proposal is statutorily required to be part of its rate case-in-chief.  Since Section 386.266 mandates that the FAC be part of AmerenUE’s case-in-chief, the Rules required AmerenUE to file tariffs and direct testimony supporting the proposed FAC as part of its July 7 general rate increase filing. 

The November 2 Order violates the enabling statute and the Commission’s rules.  The Order states that AmerenUE’s FAC is not itself a general rate increase, and therefore the belated filing of AmerenUE’s FAC proposal does not violate 4 CSR 240-2.065(1).  To the contrary, regardless of whether the FAC is in itself a rate increase, Section 386.266 mandates that the FAC be filed as part of AmerenUE’s general rate case-in-chief.  For this reason, the FAC must meet the basic legal requirements applicable to the elements of a general rate case set forth in the Rules. Administrative agencies are bound by the terms of the rules promulgated by them.  Berry v. Moorman Mfg. Co., 675 S.W. 2d 131, 134 (Mo. App 1984).  The November 2 Order unlawfully permits AmerenUE to disregard the requirements of Section 386.266 and the Rules governing utility tariff filings and evidence.

The November 2 Order finds that permitting AmerenUE’s FAC proposal at this stage of the case is comparable to allowing a utility to address issues which arise at hearing or to supplement tariff filings, both of which are permitted by 4 CSR 240-2.130.  However, September 29 filing is not designed to address an issue which has “arisen” in this case, and it is not “supplemental” to AmerenUE’s case.  It does not respond or add information to an existing proposal; rather, it creates a proposal.  Allowing the FAC proposal to be introduced at this stage of the proceedings and in this manner guts the Commission’s legal process.  Under the reasoning of the November 2 Order, utilities can file “bullet point” FAC or other proposals along with their general rate increase request, then to the detriment of the Commission and parties “supplement” their proposals later in the case with tariffs and testimony essential to any meaningful review or response.  The November 2 Order’s finding that the “full hearing” requirement of Section 386.266 is fulfilled even when an FAC proposal is made in the midst of a pending rate case is arbitrary and capricious.

2.
The November 2 Order deprives the parties of due process by allowing AmerenUE’s FAC proposal to be considered on a compressed schedule and by subjecting it to less than the “full hearing” required by Section 386.266.

  Allowing AmerenUE to propose the FAC in the midst of its pending rate case curtails the process established by Missouri law with respect to the FAC proposal.  The November 2 Order was issued less than two months prior to the deadline for the parties’ direct testimony in this case.  At best, it permits AmerenUE to reduce the time period and process for evaluation of an FAC proposal by approximately 3 months.  Consideration of whether to establish the FAC, and the form if should take if adopted, will be among the most complex aspects of this case. To fully address an FAC in three-month time frame would be difficult in any rate case, but the burdens imposed on the parties in this case are particularly heavy given the magnitude of the proposed increase, the complexity of the issues, and the potential establishment of AmerenUE’s first FAC in decades.  


The requirement of Section 386.266 that the FAC be considered with all relevant factors as part of a general rate case reflects the legislature’s recognition FAC proposals should be reviewed  pursuant to the same procedure as all other rate case issues. AmerenUE’s FAC proposal has a major impact on many aspects of its rate filing and will affect numerous issues in the parties’ direct testimony.  The parties have engaged in detailed discovery, and have worked to evaluate data and develop their positions, only to find that their positions must be revised due to AmerenUE’s new filing.  Allowing AmerenUE to impose a curtailed process for the parties’ review of the FAC proposal and its impact on other aspects of AmerenUE’s rate filing imposes burdens on the parties which are inconsistent with fundamental due process.

   Under the reasoning of the November 2 Order,  any utility proposal which is not in and of itself is not a rate increase proposal can be filed in the midst of a rate case.  The November 2 Order would allow utilities to add proposals impacting rates to be filed months into general rate cases no matter how integral the connection between the proposal and the rate case.  AmerenUE’s FAC proposal is not only connected to its general rate case, it is statutorily required to be proposed and considered as part of the rate case.  Accordingly, it should be subject to the same legal process, including the same filing requirements, notice and suspension period, as all other elements of the general rate case.

The effect of the November 2 Order is to allow AmerenUE to present its FAC in a filing separate from its general rate case filing, outside of the legal requirements otherwise applicable to the elements of a utility’s rate case, to be considered on a compressed schedule.  The November 2 Order violates the Rules and Section 386.266’s requirements for a “full hearing” and consideration of all relevant factors in a general rate case.  It also violates the parties’ rights to full and fair opportunity to examine and respond to the FAC proposal.      

WHEREFORE, for the reasons stated above, the MIEC respectfully requests the Commission grant its Application for Rehearing or Reconsideration and reject AmerenUE’s Motion for any Necessary Leave to File Additional Testimony, for any Necessary Waivers, and to Deny Pending Motions.
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