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In the Matter of the Application of Kansas City Power    
)              Case No. ER-2006-0314
& Light Company for Approval to Make Certain Changes
)              Tariff No. YE-2006-0594
in its Charges for Electric Service to Begin the

)
Implementation of its regulatory Plan

          
)  
APPLICATION FOR REHEARING OF W. BILL DIAS, NATURAL PERSON AND REQUEST FOR EXPEDITED CONSIDERATION OF EVIDENCE ESTABLISHED IN EVIDENTIARY HEARINGS 


COMES NOW, W. Bill Dias and W. Bill Dias D/B/A 1.Paystation.com (“Dias”), and pursuant to 386.500 RSMo and 4 CSR 240-2.160 moves the (Commission) to grant its application for rehearing of the Commission’s Order & Report rejecting the substantial evidence in support of W. Bill Dias position on issues established in the evidentiary hearing and his request for expedited consideration. The grounds for such rehearing on the Report and Order is unconstitutional, unlawful, unjust, unreasonable, is not based upon competent and substantial evidence, is and error of law of fact, is an abuse of discretion and is arbitrary and capricious.  In support of the Motion for Rehearing, Dias states as follows:



On December 21, 2006 the Commission did file its Report and Order in Case No. ER-2006-0314 to be made effective on December 31, 2006. Pursuant to 4 CSR 240-2.160 and Section 386.500 RSMo, Dias is requesting the (Commission) reconsider its Order and finding of issues not properly presented before the Commission giving the reason for the Commission’s failure to consider the substantial evidence presented in the evidentiary hearing on the grounds the (Commission) committed and error of law of fact.



Pursuant to Section 536.070 (6), the Commission (an agency) concludes that “Agencies shall take official notice of all matters of which the courts take judicial notice.” “If they notify the parties, either during a hearing or in writing before a hearing, or before findings are made after hearing, of the facts of which they propose to take such notice and give the parties reasonable opportunity to contest such facts or otherwise show that it would not be proper for the agency to take such notice of them”


On November 27, 2006, Dias did file his Reply to Post Hearing Brief which cleared up the testimony on how the $5 million dollars of requested relief would come from the shareholders of KCPL which is as follows: “Dias asked the Commission to restructure the ROE and amortization calculations to provide $5 Million dollars annually for Energy Conservation and/or in the alternative provide funds for a Pay Station Pilot. Dias did not attempt to address the pros and cons of various funding mechanisms that could be used by the Commission to pay for an Energy Conservation, weatherization, pay station pilot/on-time bill payment and education programs for Mid-income consumers in the Missouri Service Area (Tr. 1535, 1536). As mentioned in the evidentiary hearing, the funding should be embedded in the KCPL “Regulatory Plan” primarily coming from ROE and amortization calculations restructuring or through some other calculation reducing KCPL’s $34 million dollar over earnings in either case the cost should be  included in the costs calculations of this “Regulatory Plan” embedded in KCPL’s base rates. If the Commission chooses to use this method it would reduce the amount of profits passed on to KCPL shareholders which is clearly within the jurisdictional authority of the Commission; this rate case and correctly states Mr. Dias’ request for relief to the Commission”. 


  

The (Commission) committed and error of law of fact to conclude Mr. Dias was asking the shareholders themselves and not the “Regulatory Plan” to provide the $5 million dollars. The Commission by law had to take judicial notice of this evidence in the record which does not support the Commission conclusion of where the funds were to come from. Pursuant to section 536.070 (6) the (Commission) committed reversible error of law of fact to conclude Dias’ request for relief as they did.


The (Commission) committed an error of law of fact to conclude that the issues raised by Dias in his Pre-Hearing Brief had to be on a list of issues the parties filed on October 6. Dias further states that pursuant to 536.070(6)(7)(8), which clearly states that his issues the Commission says were outside of the list of issues and were not properly presented before the Commission should have been considered by the Commission as a matter of law because they were properly presented in the record and met the standard of law. The parties were notified in Dias’ Pre-Hearing brief and during the evidentiary hearing pursuant to 536.070(6). The parties only objected to the issues contained on the list filed on October 6. During the evidentiary hearing none of the parties objected to the additional issues raised, and no objection was sustained by the judge on these additional issues; the Commission had no grounds not to rule in favor of Dias on these issues 536.070(8) “Any evidence received without objection which has probative value shall be considered by the agency” (the Commission) ”along with the other evidence in the case. The rules of privilege shall be effective to the same extent that they are now or may hereafter be in civil actions.”


The (Commission) committed an error of law of fact to rely on Rule 4 CSR 240-2.080 (15) as grounds not to address any issues outside of the October 6 list of issues pursuant to section 536.070 (6) Dias states he did not have to respond by objection to the list of issues for the Commission to address issues raised in the Pre-Hearing Brief and the evidentiary hearing; the Commission committed an error of law of fact and is reversible, the (Commission) committed reversible error of law of fact not to rule on issues not objected to and/or any objection not sustained by the judge that is “reversible error” has been established pursuant to section 536.070 (6) (7) & (8) and the Commission should rule in favor of Dais’s issues as follows, 

· KCPL should not be allowed to expand their concept of a traditional pay station in the urban community and the Commission should approve a Utility Bill Payment & Pay Station Pilot Program(John Marshal Tr. Page 401); , is reversible error of the facts. The Commission has been granted the authority to take action under section 536.025, RSMo 2000. “An emergency rule may be adopted by an agency if the agency finds that an immediate danger to the public health, safety or welfare, or a compelling governmental interest requires emergency action; follows procedures best calculated to assure fairness to all interested persons and parties under the circumstances; follows procedures which comply with the protections extended by the Missouri and the United States Constitutions”. “specific facts, reasons and findings which support its conclusion that there is an immediate danger to the public health, safety or welfare which can be met only through the adoption of such rule and its reasons for concluding that the procedure employed is fair to all interested persons and parties under the circumstances”. Direct testimony was presented during the evidentiary hearing and none of the parties offered and objection nor was an objection sustained by the judge on this issue.
· ISSUE:

Should KCPL be required to honor an executed Memorandum of 


Understanding with KCPL dated February 12, 2006?

· ISSUE:

Should KCPL be required to allow all of its customers the flexibility to 


have “Delayed Due Dates”.
· ISSUE:

Should KCPL be required to participate in Alternative Credit Score 


Programs?

· ISSUE:

Should KCPL be required to appoint DIAS as an authorized payment 


agent per the executed Memorandum of Understanding dated 


February 12, 2001?

The (Commission) committed an error of law of fact; not to protect Dias’ rights because as stated in its Order “Mr. Dias does not cite, and the Commission cannot find, any legal authority to give him the various forms of relief that he requests” does not relieve the (Commission) from protecting Dias’ right to have his issues addressed by the Commission is reversible error of the facts. For the (Commission) to state “Kansas City Call and USA Today, hardly rises to the level of competent and substantial evidence” is clearly reversible pursuant to section 536.070(8) and 536.025, RSMo 2000 gives the Commission the legal authority to order the requested Pay Station Pilot relief.

The (Commission) committed and error of law of fact to conclude “Mr. Dias’ attempts to represent Dias Capital Growth corporation, Inc., as well as such groups as the Baptist Minister’s Union, “the community”, “the urban community”, are tantamount to the unauthorized practice of law”. 

The Commission committed and errors of law of fact because the Commission can not produce any record of direct testimony where Dias states that he represents these agencies. The evidence is clear on this matter (see Public Hearing Transcript page 31, lines 2-17), under cross-examination by Commissioner Gaw; Dias States “I don’t represent any one group” “What I have been able to accomplish is a relationship with multiple groups and organizations and I have their support”

.

CONCLUSION:

The Order not addressing the issues of Dias clearly goes against the “Missouri Revised Statues section 536.070(6) (7) & (8) and 4 CSR 240-2.160 (4). The Report and Order is unlawful, unjust and unreasonable, is not based upon competent and substantial evidence, is not based upon adequate findings of fact and is an abuse of discretion. The (Commission) committed error of law of facts and Dias respectfully request that based on the material facts of this case and other circumstances warrant a different determination and a ruling in favor of Dias’ issues.  
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