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COMES NOW Union Electric Company d/b/a AmerenUE (“AmerenUE” or the “Company”) and, pursuant to § 386.500.1, RSMo.
 and Commission Rule 4 CSR 240-2.160, respectfully hereby applies for rehearing of the Commission’s Report and Order issued October 6, 2004 (the “Order”),
 and, alternatively, moves for clarification of certain portions of the Order.  In support of its Application and Motion, the Company states as follows: 

I.
INTRODUCTION TC "I.
INTRODUCTION" \f C \l "1" 
1. The Order holds that without the imposition of certain conditions, the transfer of AmerenUE’s Metro East, Illinois service area would not be approved.  This necessarily means that the Commission has concluded that the Company failed to establish by a preponderance of the evidence that the transfer was not detrimental to the public interest.  That conclusion is evidenced by the Commission’s statement that “in the absence of these conditions, the transfer would cause substantial detriment to the public interest such that it could not be approved” (Order p. 59).   

2. As discussed further below, the conditions imposed by the Order raise questions about whether it is prudent for the Company to complete the Metro East transfer and, consequently, raise questions about whether the transfer to AmerenUE of the Pinckneyville and Kinmundy Combustion Turbine Generators (“CTGs”) will now be accomplished.  However, as also discussed further below, the Company proposes herein a solution for Missouri ratepayers that if implemented by the Commission would allow these beneficial transfers to occur.

3. The Order, as currently written, is in any event erroneous and unlawful for the reasons discussed in Section IV of this Application.  Among the key errors the Commission made are the following:

· The Commission arbitrarily considered and in fact assumed the existence of detriments for which the sponsor of the detriment failed to meet its burden of proof, and arbitrarily, improperly, and unfairly considered the worst possible outcome for such detriments regardless of the evidence.
· The Commission imposed a Joint Dispatch Agreement (“JDA”) related condition that was settled in the Commission-approved settlement in Case No. EC-2002-1, even though the Company reduced its rates and agreed to a rate freeze that, as discussed below, means the condition is totally unnecessary in any event.

· The Commission’s analysis, based upon its improper assumptions described above, in any event contained numerous errors.
· The analysis ignored the true probability assigned by Staff to the “transmission charge detriment” – thus overstating it (even if it were validly proven, which it was not), by approximately $10 - $11 million dollars, which grossly skewed the Commission’s analysis.

· The analysis mistakenly found that a detriment related to the Sauget site was $1.56 million annually – the evidence shows, if it occurs at all (again, it was not validly proven), that it would be a one-time $1.56 million cost.  This too skewed the Commission’s analysis.

· The Commission agreed it was reasonable to expect a benefit of $24 million per year from the first JDA amendment, but ignored that figure, using only $7 million per year instead.
· The Commission rested much of its decision on the incorrect conclusion that the Metro East load would, even after the transfer, be served by the same AmerenUE generation.  From that mistaken base, the Commission decided it should require the second JDA amendment and that it should consider future capital expenditure costs to be a detriment in its analysis.  In fact, no later than January 1, 2006, a full six months before the current rate freeze ends, Missouri will need the AmerenUE generating capacity and energy freed-up by the transfer.  Thus, the Commission’s analysis is fatally flawed.

· As shown on page 20 of this Application, correcting only the foregoing mistakes shows that the transfer has clear benefits and that it should be approved. 

II.
THE EFFECT OF THE ORDER TC "II.
THE EFFECT OF THE ORDER" \f C \l "1" 
A.
The Order, as currently written, hinders the Company’s ability to make this low-cost, base load generation available to Missouri. TC "A.
The Order, as currently written, hinders the Company’s ability to make this low-cost, base load generation available to Missouri." \f C \l "2" 
4. Because of the terms of the Order and the legal infirmities detailed below, the Order hinders the Company’s attempts to make available to Missouri low-cost, base load generation and additional peaking capacity, all of which would be intended to meet the Company’s current needs for energy and capacity.  The transfer was designed to provide additional energy and capacity to Missouri by eliminating the Metro East service territory’s load.  As discussed further below, this additional energy and capacity will be needed by Missouri to serve Missouri load in a very short time.  That generation, consisting of Company-owned “hard assets,” was being made available to Missouri to continue to support the Commission’s clear desire that AmerenUE be a more self-sufficient utility from a generation standpoint, a clear desire discussed in some detail in Chair Gaw’s Concurrence in Case No. EC-2002-1.  

5. The Order hinders those attempts by imposing unlawful and unnecessary conditions that raise questions about whether this low-cost, base load generation will be available to Missouri, primarily for two reasons.  First, the Company does not believe it should be forced to accept unlawful and unreasonable conditions.  Second, the conditions, even assuming that they were lawful, are fundamentally unfair to shareholders. 
B.
If the Company decides not to accept the conditions placed on this transaction, it is unlikely that transfer of the Pinckneyville and Kinmundy CTGs to AmerenUE will take place TC "B.
If the Company decides not to accept the conditions placed on this transaction, it is unlikely that transfer of the Pinckneyville and Kinmundy CTGs to AmerenUE will take place" \f C \l "2" .
6. Unless the Company were to accept these conditions, it is unlikely that transfer of the Pinckneyville and Kinmundy CTGs to AmerenUE will take place.  Transfer of the CTGs is unlikely under those circumstances because of the fundamental differences in the regulatory environments in Missouri and Illinois.  In short, Missouri does not allow for retail electric competition whereas Illinois does.  Also, Missouri continues to allow  –  and the Commission has even strongly encouraged – the ownership of generation by its utilities.  In contrast, Illinois has encouraged their vertically integrated utilities to transfer their generation either to an affiliate or a third party with the result that Illinois utilities are now basically “pipes and wires” companies.  As a result of these fundamental differences in regulation in Missouri versus Illinois, the Illinois Commerce Commission (“ICC”) is unlikely to approve the transfer of the CTGs to AmerenUE, which, absent completion of the Metro East transfer, will remain an ICC-regulated public utility.
    Consequently, the Order jeopardizes the significant benefits that the Metro East transfer and the Pinckneyville and Kinmundy transfer offer to Missouri, and it risks having those benefits either be suspended during the pendency of an appeal or be eliminated altogether if one or both of these transfers is not or cannot be completed. 
C.
The Order produces other unfair results TC "C.
The Order produces other unfair results" \f C \l "2" .  
7. The Order also produces patently unfair results, only a few of which are touched on in this section of this Application.  

8. First, as alluded to above, the Order’s prohibition on recovery of certain costs would force shareholders to bear 6% of generation-related liabilities that will not become known and that will not be quantified or even quantifiable, until a future point in time when Missouri ratepayers would have been receiving the benefit of the generation to be freed-up by the transfer.  The terms of the ICC order approving the electric portion of the transfer
 make clear that Illinois ratepayers will not bear 6% of these liabilities if they arise; i.e., AmerenUE will not receive any rate recovery of these liabilities in Illinois rates because the generation will not serve Illinois customers when these liabilities become (if they become) known and liquidated.  Rather, the liabilities will be handled as provided for in the ICC-approved ATA which clearly provides that these unknown, contingent, and unliquidated liabilities remain with AmerenUE.  In light of this, the Commission’s current Order pushes these costs to shareholders.
  These liabilities remain with AmerenUE because the ICC properly recognized that its ratepayers would not have access to the subject generation if and when these liabilities become known and quantifiable, and thus their ratepayers should not pay for them.
  The Commission has failed to recognize the converse of that principle, opting instead to impose conditions that give Missouri ratepayers a free pass at the expense of shareholders.  In summary, the Commission has improperly, and unnecessarily, prejudged the outcome as to whether the benefits attributable to the Metro East transfer will outweigh these costs and liabilities.
9. Second, the Order forces an amendment to the JDA relating to transfers of energy between AmerenUE and AEG that requires the existence of an hourly energy market price in the Midwest ISO’s Day 2 Markets, yet those markets do not yet exist.  There are other reasons the JDA amendment does not make sense, discussed later in this Application, among them the fact (as noted in footnote 7) that Missouri will need this generation no later than January 1, 2006, a full six months prior to the end of the rate freeze.  

10. Third, the Order imposes a condition related to transmission charges that, among other things,
 simply cannot ever materialize unless this Commission later decides that it should allow AmerenCIPS to collect a charge by approving a future, un-contemplated and unlikely JDA amendment.  

11. In summary, the Order does precisely what the Commission cannot do.  It effectively gives ratepayers an insurance policy (it “ensures” that the transfer could not have detrimental effects (Order p. 51)), but the Order fails to properly consider the quantifiable and unquantifiable benefits ratepayers receive from the transfer.  That hardly comports with the Commission’s duty to act fairly to ratepayers and to shareholders.  State ex rel. Union Elect. Co. v. Pub. Serv. Comm’n, 765 S.W.2d 618, 625 (Mo. App. W.D. 1989); State ex rel. Washington Univ. v. Pub. Serv. Comm’n, 272 S.W.2d 971, 973 (Mo. banc 1975). The Commission has gone so far as to bar the Company from seeking recovery of certain costs in rates, and that bar applies regardless of whether time shows that even with any such costs and liabilities ratepayers either are not harmed financially or may be benefited.  Ratepayers get all of the upside, but take no risk.  That certainly is a great deal for ratepayers, but it is not consistent with this Commission’s duty under the law.  

III.
A POSSIBLE SOLUTION FOR MISSOURI RATEPAYERS TC "III.
A POSSIBLE SOLUTION FOR MISSOURI RATEPAYERS" \f C \l "1" 
12. As addressed briefly above and as demonstrated in detail below, the Company is lawfully entitled to unconditional approval of the transfer, and is thus entitled to appeal the Order, to decline to complete the transfer, which will likely eliminate the transfer of the Pinckneyville and Kinmundy CTGs, or both.  However, the Company has invested much time and effort toward making this low-cost, base load generation available for Missouri, a result that despite the Order, the Company believes this Commission, at bottom, believes to be in the best interest of Missouri ratepayers.  Therefore, the Company proposes herein a solution that demonstrates that the Company is willing to go beyond what the law requires it to do, and to take on burdens the law does not require it to assume, in an effort to create what the Company truly believes would be a win-win result for the Company and for Missouri.  

13. The following
 summarizes the Company’s proposed solution:

· The Commission would amend the Order to allow the Company to establish in future rate cases that the overall Missouri ratepayer benefits attributable to the Metro East transfer outweigh 6% of any currently unknown, contingent, and unliquidated generation-related liabilities that later become known and liquidated.  If the Company is able to establish that fact, the Company will be entitled to recover that 6%.  In other words, the Company will take on the burden to show that the benefits attributable to the transfer outweigh 6% of these “liabilities.”

· The Commission would amend the Order to remove the requirement that the second JDA amendment be made, but will allow the Company to establish in its next rate proceeding that the overall Missouri ratepayer benefits attributable to the Metro East transfer outweigh any revenue loss to AmerenUE relating to any additional energy transferred from AmerenUE to AEG at incremental cost under the JDA due to the transfer.  If the Company cannot do so, the Company will not object if a proposal is made to impute revenues to the Company based upon the impact of the transfer on the current incremental cost structure of the JDA.  Again, the Company will take on the burden to show that the benefits from the transfer outweigh any such revenue loss.

14. Implementation of this solution will allow the Company to complete the transfer of the Metro East load as well as the transfer of the Pinckneyville and Kinmundy CTGs to AmerenUE in a timely manner that will not delay these benefits during any appeal.
  It also provides a huge and unprecedented measure of protection for ratepayers (a measure of protection not required by law and, in fact, that is not permitted by law unless consented-to by the Company) while giving the Company an opportunity to prove relevant facts and circumstances in rate cases by demonstrating that the “costs and liabilities” and “second JDA amendment” conditions currently imposed by the Order were unnecessary.  In effect, the Company’s solution gives the Commission the insurance policy it wants.
15. If the above-solution is implemented, the transfer can be completed and the remainder of this Application will become moot.  If that does not occur, however, the remainder of this Application is relevant and establishes the unlawfulness of the Order.
IV.
ARGUMENT TC "IV.
ARGUMENT" \f C \l "1" 
A.
Applicable Legal Principles TC "A.
Applicable Legal Principles" \f C \l "2" .
16. Commission decisions must be lawful (i.e., the Commission must have statutory authority to do what it did) and must be reasonable.  State ex rel. Atmos Energy Corp. v. Pub. Serv. Comm’n, 103 S.W.3d 753, 759 (Mo. banc 2003); State ex rel. Alma Tele. Co. v. Pub. Serv. Comm’n, 40 S.W.3d 381, 387 (Mo. App. W.D. 2001).  The decision is reasonable only if supported by competent and substantial evidence of record.  Alma, 40 S.W.3d at 387.  Because it has no power to declare or enforce principles of law or equity (State ex rel. Utility Consumers Council v. Pub. Serv. Comm’n, 585 S.W.2d 41, 47 (Mo. banc 1979)), its statutory interpretations and application of legal principles, which are legal questions, will be reviewed by the courts de novo.  Id.

17. Commission decisions must not be arbitrary, capricious, or unreasonable.  § 536.140.1(6).  The Commission is a creature of statute and it has only the powers conferred on it by the Public Service Commission Law.  State ex rel. City of St. Louis v. Pub. Serv. Comm’n, 73 S.W.2d 393, 399 (Mo. banc 1934).  It does not sit as a legislative committee that formulates policy and its duty and authority is to put into effect the policy the Legislature has set.  Id.  The Commission has no authority beyond the express and literal terms of the Public Service Commission Act.  Id.  The Commission is also not the financial manager of the utility, cannot take over the utility’s management, and cannot dictate the manner in which a utility conducts its business.  State ex rel. Gen. Tel. Co. v. Pub. Serv. Comm’n, 537 S.W.2d 655, 659 (Mo. App. W.D. 1976); State ex rel. Kansas City Transit, Inc. v. Pub. Serv. Comm’n, 406 S.W.2d 5, 11 (Mo. banc 1966).
18. Under Missouri law, the absence of sufficient findings of fact and conclusions of law also render a Commission order unlawful.  See Friendship Village v. Pub. Serv. Comm’n, 907 S.W.2d 339, 344 (Mo. App. W.D. 1995).  Section 386.420 requires findings of fact that are not completely conclusory.  State of Missouri ex rel. Laclede Gas Co. v. Pub. Serv. Comm’n, 103 S.W.3d 813, 816 (Mo. App. W.D. 2003).  Section 536.090 supplements § 386.420, and requires that the Commission’s findings provide insight into how controlling issues were resolved.  Id.  The findings must be sufficiently definite and certain so that a reviewing court can review the decision intelligently to ascertain if the facts afford a reasonable basis for the decision without resorting to the evidence.  Id.

19. Based on a review of the evidentiary record in this case and applicable law, it is clear that the Order fails to comply with the above-referenced principles in numerous respects.

B.
The Commission has exceeded its authority under, and has misapplied, Section 393.190.1 TC "B.
The Commission has exceeded its authority under, and has misapplied, Section 393.190.1" \f C \l "2" .
20. In the present case, the Commission’s only authority is found in § 393.190.1.  Specifically, it gives the Commission the authority to approve transfers of a part of a utility’s franchise, works or system necessary or useful to the public service if the transfer is shown by a preponderance of the evidence to be not detrimental to the public.  That in turn means that the utility need only show that it is more likely than not that the transfer will not be detrimental.  The utility need not demonstrate the existence of an affirmative benefit, nor must the utility guaranty that the transfer will not be detrimental.  Put another way, as provided for in the Order at page 42, the utility needs to show a likelihood – not a certainty and not a guaranty, but a likelihood – of no detriment.  The statute thus does not give the Commission authority to effectively, via conditions, “hold harmless” ratepayers.  Perhaps that is a legislative policy the Legislature could have reflected in powers given to the Commission, but the Legislature did not do so.  The Commission thus cannot do so either.

21. Once a utility establishes its prima facie case, those who assert that detriments exist must go forward with sufficient evidence to establish that the detriments they allege exist likely do exist.  See In the Matter of the Joint Application of Utilicorp et al., Case No. EM-2000-369, 2000 Mo. PSC LEXIS 1674 (Dec. 28, 2000) (citing Anchor Centre Partners, Ltd. v. Mercantile Banks, N.A., 803 S.W.2d 23, 30 (Mo. banc 1991); Dycus v. Cross, 869 S.W.2d 745 (Mo. banc 1994)) (Where this Commission properly recognized that simply assigning the burden of proof (i.e. the ultimate burden of persuasion on the “no detriment” standard) on a utility “does not resolve all questions about burden of proof.”  Rather, when “other parties have asserted that the … [transfer] is detrimental in one or more specific areas . . .[i]t is not enough for … [them] to assert that a detriment exists and demand . . .” that the utility “prove them wrong.”  Rather, if the utility makes a prima facie case, the parties “asserting that the … [transfer] is detrimental to the public in a particular way have the burden of going forward by presenting sufficient evidence to support their particular assertions.” 
22. The Commission has exceeded and misapplied its statutory authority.  Specifically, what the Commission has done is allowed those who oppose the transfer to overcome the Company’s clearly-established prima facie case which established, in the Commission’s words, benefits that are “certain” or “so likely as to be nearly certain” (Order pp. 50-51), by merely raising detriments that clearly are not certain or in fact are not at all likely.  The Commission has thus done what it cannot do:  it has effectively said to the Company “prove them wrong.”  That burden shifting is not allowed as a matter of law.  Even worse, the Commission assumed, in making its decision, that these unlikely “detriments” that are not supported by substantial and competent evidence would in fact occur and further assumed that if they did occur they would be as bad as they possibly could be, yet the evidence does not support those assumptions.  The Commission made no effort to find facts – to find whether the detriments were in fact likely or would in fact exist at the worse possible level (in actuality, the Commission quite clearly finds some of the detriments are clearly unlikely). 
23. The Order itself leaves no doubt that the Commission has unlawfully enlarged the Company’s burden in this case.  For example, at page 53 of the Order, the Commission makes the following statement:  “In the absence of proof on this point, the Commission must assume the risk is substantial” (emphasis added).  The Commission has it just backwards.  In the absence of proof on a point, the law mandates that the Commission not assume anything other than that the party asserting the detriment has failed to meet its burden.  
24. The Commission presumably issued this unlawful Order based upon its apparent conclusion that AG Processing Inc. v. Pub. Serv. Comm’n, 120 S.W.3d 732 (Mo. banc 2003), forces it to “consider” – in fact to assume the worst about – every issue any party might raise in a § 393.190.1 case.  As discussed in detail at pages 51-56 of the Company’s Initial Brief, and at pages 6-11 of the Company’s Reply Brief, the Commission’s conclusion in this regard is simply erroneous and unlawful as a matter of law.  The law was, before AG Processing, and is today, that the owners of property – the Company here – should have something to say as to whether or not they can sell (or transfer) their property (City of St. Louis, 73 S.W.2d at 400); that denying them that right denies them of an important incident to the ownership of their property (Id.); and that they should in fact be allowed to sell (or transfer) their property unless it would be detrimental to the public.  Id.  In other words, if the Company meets its burden and those who assert detriments do not, the Commission must approve the transfer, even if the Commission wishes it could provide an insurance policy for ratepayers.    
25. Based on those principles, the Commission, for years, has been “unwilling to deny private, investor-owned companies an important incident of the ownership of property unless there is compelling evidence on the record showing that a public detriment is likely to occur.”  In re Laclede Gas Company, Case No. GM-2001-342, 2001 Mo. PSC LEXIS 1099 (Aug. 14, 2001).  The Commission has also read City of St. Louis to require the existence of a “direct and present public detriment.”  Id.  There is nothing in AG Processing that changes the foregoing standards and principles.  AG Processing simply recognized that the Commission ought to consider “necessary and essential” issues.  And the “necessary and essential” issue that the Supreme Court told the Commission it ought to consider was a known, existing, undisputed, and financially substantial merger premium – a “direct and present detriment” – which had been proven by substantial and competent evidence of record.  The purpose of § 393.190.1 remains, and AG Processing does not give the Commission license to shift its entire focus to adding up unknown, contingent, unliquidated, and unlikely future detriments alleged by others and thus deny permission for a transfer if the sum total of these speculative “worst case” sums happen to exceed the sum of conservatively quantified benefits.
  It did not give the Commission license to ignore the Supreme Court’s admonishment that the Commission cannot “speculate about future merger related rate increases.”  AG Processing, 120 S.W.3d at 736.
26. The Commission’s misapplication of AG Processing and § 393.190.1 begins with its discussion of the analytical framework it believes requires a consideration of “all of the benefits and detriments in evidence” (Order p. 41; emphasis added).  Not only does that statement ignore the burden imposed on those who assert the existence of a particular detriment, as discussed above, but it is contrary to the specific language used by the Supreme Court in AG Processing, which clearly refers only to “necessary and essential” issues.  The Commission improperly and arbitrarily took every issue that “made” Staff’s list and if some number could anywhere be found, sufficiently supported or not, that might tie to a “detriment,” the Commission considered it and assumed, for purposes of its analysis, that the detriment would in fact occur and would in fact be as bad as it could possibly be.  The Commission made these assumptions despite the fact that the Commission purports to be trying to “determine whether the proposed transaction is likely to be a net benefit or net detriment to the public” (Order p. 42; emphasis added).  It is not apparent how the Commission can compare “certain” or “so likely as to be nearly certain” (Order pp. 50-51) benefits against unlikely, worst-case scenario detriments and determine from that apples and oranges comparison whether a net benefit or net detriment is likely, but the Commission’s Order purports to do just that.  
27. The Commission’s analysis creates the wrong incentive for utilities who propose transfers and for those who oppose transfers.  What the Commission is saying is that the utilities should come in with a long list of possible, even if unlikely and speculative, benefits, and those who oppose the transfer should respond with a long list of possible, even if unlikely and speculative, detriments,
 because the Commission is just going to play a numbers game and throw all of it into a table and see how it comes out.  It is in fact worse than that because the Commission will assume the worst about the detriments, but will fail to assume what is likely or expected about the benefits, all in the name of “ensuring” for all time that ratepayers could not possibly be harmed, and all without regard to what the statute actually requires or what the evidence shows.  

C.
The Commission’s analysis, and thus the Order, as illustrated by the transmission charge detriment, is arbitrary and capricious and is unreasonable because it is not supported by substantial and competent evidence of record TC "C.
The Commission’s analysis, and thus the Order, as illustrated by the transmission charge detriment, is arbitrary and capricious and is unreasonable because it is not supported by substantial and competent evidence of record" \f C \l "2" .

28. Perhaps the best illustration of the unsupported and thus unreasonable, arbitrary, and capricious nature of the Commission’s Order, which is underpinned by its cost-benefit analysis reflected in the chart at page 50 of the Order, is the $13.8 million “transmission charge detriment” the Commission “considered” in this case.  In fact, not only did the Commission consider it, but it also imposed a permanent bar on the Company’s ability to ever seek to recover certain transmission related charges even though the Commission concluded that this “transmission charge detriment” is “not likely” (Order p. 46).  
29. The following facts are undisputed and demonstrate that indeed there is no substantial and competent evidence supporting the decision, and further demonstrates the arbitrary and capricious nature of the Commission’s analysis as it was impacted by the $13.8 million discussed above:

· The transfer will not cause any AmerenUE generating assets to fall outside the Ameren control area (Tr. p. 1162).
· There is no intention to split the Ameren control area (Tr. p. 1162-63).
· There is nothing in the current JDA that requires any transmission charge to be assessed between AmerenCIPS and AmerenUE (Tr. p. 1164).
· Dr. Proctor’s testimony about the possibility that there might be charges from AmerenCIPS to AmerenUE in the future if AmerenUE must use an AmerenCIPS line to move power from AmerenUE generation in Illinois to Missouri is based on changes that would have to occur to the JDA (Tr. p. 1164).  Or, as the Order puts it, “Staff fears that CIPS may seek to recoup lost revenues by imposing such transmission charges …” through a future JDA amendment (Order p. 24).
· Per the Stipulation and Order approving it in Case No. EA-2000-37 (Exhibit 36), the Commission would have to approve any substantive amendment to the JDA involving a transmission charge that AmerenCIPS wanted to charge to AmerenUE. Ratepayers would be protected because Staff and Public Counsel would be free to object to that proposal and the Commission would have the final say.

· Dr. Proctor is not aware of any intention to implement such changes and is just concerned about “possibilities” (Tr. p. 1165).
· The rate that Missouri customers will pay to receive energy from a generator directly connected to an AmerenUE transmission line or to an AmerenCIPS transmission line is the same and that rate will be set by the Missouri Commission (Tr. p. 1171).
· Dr. Proctor’s supposition about transmission charges potentially being “required” by AmerenCIPS are based upon other, non-Ameren JDAs that might have similar provisions, and are not based on the JDA at issue in this case (Tr. p. 1253).
· Yet Dr. Proctor indicates he is worried that such charges could be put in place in the Ameren JDA, though clearly Dr. Proctor recognizes and agrees that such a change to the JDA would be a substantive change that requires Commission approval (Tr. pp. 1253-57).
30. The bottom line is that the $13.8 million “worst case” scenario, calculated by Dr. Proctor on the fly on the witness stand at the hearing, can never materialize unless this Commission approves a future JDA amendment that allows for such charges.  As this Commission recognized in another asset transfer case, “[i]n final assessment, . . . [the party alleging the existence of a detriment] has managed only to show that there may be a possibility, should several contingencies occur among entities not directly involved in this sale [transfer], that a public detriment may later manifest itself.”  In Re Missouri Gas Co., Case No. GM-94-252, 1994 Mo. PSC LEXIS 30 (Oct. 12, 1994).  That is not enough.
D.
The Commission’s analysis, though improper, in any event contains clear errors TC "D.
The Commission’s analysis, though improper, in any event contains clear errors" \f C \l "2" .

(1)
The “transmission charge detriment” is miscalculated. TC "(1)
The \“transmission charge detriment\” is miscalculated." \f C \l "3" 
31. But even if one assumes, for argument’s sake, that it is somehow reasonable for the Commission to assume every possible detriment at the worst possible level will in fact occur regardless of whether those alleging that the detriment exists have proven it as required by law,
 it would nevertheless be arbitrary, capricious, and unreasonable to then ignore the probabilities assigned to a possible detriment, such as the transmission charge detriment.  If the Commission is going to go down this road, what the Commission should have done is to take the $13.8 million and apply the 20-25% probability of it occurring to that amount.  In short, the only rational and reasonable figure that the Commission could possibly consider using in any cost-benefit analysis would be the expected value of that number – being 20-25% multiplied by $13.8 million – or only $2.76 million to $3.45 million.  The Commission provides no findings to explain why it did not do so.  Regardless, and more importantly, recalculating the number to properly take the probabilities Staff assigned into account misses the point.  There is not a scintilla of evidence of record to suggest that Ameren, AmerenUE, or AmerenCIPS are considering a JDA amendment that would allow this “detriment” to arise, nor is there a scintilla of evidence of record to suggest that this Commission would approve it in any event.  

(2)
The “natural gas detriments” should never have been considered at all TC "(2)
The \“natural gas detriments\” should never have been considered at all" \f C \l "3" .
32. The “analysis,” summarized in the table at page 50 of the Order also contains other serious flaws, among them the fact that the Commission included two tiny natural gas related “detriments” in its analysis without providing any explanation regarding why it was proper to do so given that the Commission found Mr. Massmann’s testimony to be more credible and the “detriments” unlikely (Order p. 35).  
(3)
The “Sauget detriment” is miscalculated and is thus overstated by a huge factor TC "(3)
The \“Sauget detriment\” is miscalculated and is thus overstated by a huge factor" \f C \l "3" .

33. The Commission also made another important factual mistake in its analysis by including $1.56 million as a possible annual “detriment” for AmerenUE by 2010 based upon Ameren’s 10-K estimate of possible environmental costs near Sauget, Illinois (calculated by multiplying 6% of the $26 million estimate in the 10-K).  First of all, there is great uncertainty whether AmerenUE will have to contribute anything at all toward the $26 million (because AmerenUE is not the only other potentially responsible party with Solutia, and may not be liable in any event).  In any case, the 6% exposure AmerenUE’s Missouri ratepayers theoretically could have would occur, if at all, some time in the future and would be a one-time $1.56 million payment.    
(4)
The Commission ignored its own findings and used the wrong level of benefits from the first JDA amendment TC "(4)
The Commission ignored its own findings and used the wrong level of benefits from the first JDA amendment" \f C \l "3" .

34. The Commission also disregarded its own findings of the likely and expected benefits resulting from the transfer.  The true, expected benefit relating to the first JDA amendment the Company is willing to make is $24 million per year, a level which the Commission agrees is not unreasonable to expect (Order pp. 50-51).  While not quantified, the Commission agreed that it is nearly certain that other benefits relating to load-growth and higher natural gas prices will also exist.  The Commission’s table fails to consider them.
(5)
Perhaps most importantly, a key premise underlying the entire Order, that is, that the Metro East load will continue to be served by the freed-up generation because Missouri will not need it, is simply wrong TC "(5)
Perhaps most importantly, a key premise underlying the entire Order, that is, that the Metro East load will continue to be served by the freed-up generation because Missouri will not need it,  is simply wrong" \f C \l "3" .

35. Finally, the analysis overlooks the record in another critical respect, though that may be understandable given, that while clearly a part of the record, this was not discussed in detail at the evidentiary hearing or in the briefs.  The Order proceeds on the assumption that the transfer itself will increase the amount of energy transferred from AmerenUE to AEG under the JDA because of the Commission’s belief that the energy that currently serves Illinois load will not be needed by Missouri and thus will be transferred to AEG at incremental cost.  The Commission overlooks its own conclusion (Order p. 51), undisputed in the record, that AmerenUE’s load – its Missouri load – is increasing.  The Commission also overlooks that after 2005 (now just 14 months away), AmerenUE will not receive power from EEInc. (Order p. 21).  Therefore, Missouri will not need that freed-up energy only for a very short time, and that entire time will be during AmerenUE’s rate freeze which doesn’t end until June 30, 2006, 20-21 months from now (see Case No. EC-2002-1). 
36. The record demonstrates these facts.  Exhibit 59, at page 22, shows that Ameren Corporation’s combined native electricity sales in 2003 were 63,258 GWhs.  Page 10 shows that the AmerenUE Missouri portion of that was 51%, or 32,262 GWhs.  AmerenUE’s load growth is 2% per year (Exhibit 59 p. 68).  Thus, AmerenUE’s load growth is 645 GWhs annually (32,262 GWhs times 2%).  AmerenUE will no longer have access to power from EEInc. (400 MWs; Order p. 21) after December 31, 2005.  EEInc.’s total electricity sales in 2003 to Ameren were 5,255 GWhs (Ex. 59 p. 22), of which 67% (3,521 GWhs) went to AmerenUE (Ex. 59, p. 6).
  AmerenUE will thus have 3,521 less GWhs available after December 31, 2005, plus will have experienced load growth throughout 2005 (in fact in 2004 as well).  Adding 3,521 GWhs to the 645 GWhs means that AmerenUE – its Missouri retail customers – will, net, need 4,166 more GWhs to supply their needs.  Today, the Metro East load is approximately 4,000 GWhs (Ex. 9, Sch. 5).
  Therefore, under the current forecast, Missouri will need the energy starting January 1, 2006 (just 14 months from now), a full six months before the rate freeze ends.

37. These facts can also be illustrated by looking at the “capacity” (as opposed to the energy) involved.  Expressed in capacity terms, the Metro East load is about 510 MWs (Ex. 9 p. 2, line 7).  AmerenUE’s share of EEInc.’s capacity is about 400 MWs.  AmerenUE’s load growth is about 93 MWs per year.
  Thus, when AmerenUE’s current access to EEInc. capacity of 400 MWs is considered (which will not be available to Missouri after December 31, 2005) and when it is added to the load growth (93 MWs), the resulting 493 MWs “uses up” all but 17 MWs of the capacity now serving the Metro East load, meaning that Missouri needs it starting January 1, 2006.
 
38. The foregoing demonstrates that there is therefore no detriment arising from the transfer that relates to requiring or not requiring the second JDA amendment at all, and it should not have been considered in the Commission’s analysis at all.

39. It should not have been considered for another reason which also improperly skews the Commission’s analysis.  Though the Commission has concluded that the least cost analysis shows a positive $900,000 per year benefit versus the $2.4 million per year benefit the Company’s evidence supported, the analysis remains positive.  The least cost analysis, as the Commission recognizes in its Order, is based upon 2002 test year figures.  The analysis included the fixed generation production costs, such as O & M and A & G expenses.  Those expenses take into account the reallocation of fixed costs due to the transfers.  The analysis used 2002 facts – including the existence of the JDA, including its terms that price energy transfers from AmerenUE to AEG at incremental cost.
  Therefore, in netting all of the costs and revenues in the test year, the least cost analysis already factored in the changes in fixed costs due to the transfer, yet the analysis is still positive.  To in effect “debit” the transfer case with yet more detriments incorrectly and improperly double-counts a detriment against the transfer because the overall benefits shown by the least cost analysis were already reduced and the Commission then in effect reduces them again by a like amount. 

40. The Commission’s failure to consider the effect of load growth caused the Commission to make another critical error as well – an error that further skews the analysis.  On page 49 of the Order, the Commission asserts, incorrectly, that “[a]s already discussed, the Metro East ratepayers would continue to be served by that generation, free from any responsibility for these costs.”  “These costs” are the possible, future capital expenditures that the Commission found were “estimated at $5.1 million to $7 million annually” (Id.).  The entire premise of the Commission’s statement and thus its inclusion of the $5.1 - $7 million in its analysis (even if we assume it is accurate) is incorrect and is not supported by the record.  In less than 14 months from now, before the rate freeze is over, “that generation” will be needed by Missouri, and will be dispatched first to serve AmerenUE’s native load – native Missouri load.  

(6)
Though a mere mathematical analysis is not necessarily required or appropriate, correcting for the clear errors in the analysis in the Order leads to an entirely different result TC "(6)
Though a mere mathematical analysis is not necessarily required or appropriate, correcting for the clear errors in the analysis in the Order leads to an entirely different result" \f C \l "3" .

41.  In summary if, for argument’s sake, one applies the Commission’s analytical framework, assumes that the Commission would have the power to impose its conditions, but makes the corrections that the record would require be made, the following result would be obtained: 
	Description
	Benefits
	Detriments

	Generation-related savings
	$ 0.900 million
	–

	JDA amendment to share profits by generation
	$ 7.000 million

$ 24.000 million
	–

	Transmission-related savings
	$ 2.033 – 3.089 million
	–

	Effect of load growth and higher gas prices
	?
	

	Decommissioning Trust Fund issues
	–
	–

	JDA requirement that surplus UE power be available to CIPS at incremental cost
	–
	$ 0 – this power will be used by Missouri load in 14 months before the rate freeze ends ?

	Possible transmission charges (20-25% chance)
	–
	$ 13.800 million
$2.76 – 3.45 million


	Sauget remediation
	–
	$ 1.560 million

	Future environmental capital investments
	–
	$0 – Metro East will not be served by this energy – only Missouri will
$ 5.100 – 7.000 million

	Natural gas:  possible Fisk/Lutesville impact
	–
	$ 0.010 million

	Natural gas:  possible power plant impact
	–
	$ 0.098 million

	TOTALS:
	$ 9.933 – 10.989 million

$26.933 – 27.989 million
	$ 20.568 – 22.468 million

$2.76 million - $3.45 million

	DIFFERENCE:
	$24.173 - $24.539 million
 
	$ 9.579 –12.535 million




42. The point of the revised table is not to prove that we do or do not know what the precise number will or will not be, though the record demonstrates that the Commission made numerous mistakes and overlooked several key facts of record that were undisputed in the record that, if this analysis is going to be done, should have been considered.  In any event, even had the Commission not overlooked the record, if the Commission is going to engage in an analysis, it should consider what the evidence shows to be likely, what the evidence shows is material (i.e., it should consider only “necessary and essential issues,” but not every conceivable issue), and it should not consider issues that are simply unsupported by sufficient proof and about which a party has failed to meet its burden.  If the Commission is going to do an analysis, it needs to do a fair and reasonable analysis supported by the evidence, not an unfair, biased
 and unsupported analysis that leads to a showing of a net detriment that then leads to unlawful conditions.
E.
To the extent not consented-to by the Company, the conditions in Ordering paragraphs 4 through 7 are unlawful TC "E.
To the extent not consented-to by the Company, the conditions in Ordering paragraphs 4 through 7 are unlawful" \f C \l "2" .

(1)
Section 393.190.1 provides no authority for the imposition of conditions TC "(1)
Section 393.190.1 provides no authority for the imposition of conditions" \f C \l "3" .
43. The Commission, without citation to any authority, asserts that it “has authority to impose conditions on a proposed asset transfer in order to ensure that the transfer does not have detrimental effects.”  Section 393.190.1, 4 CSR 240-2.060(7)(D), and the cases interpreting the Commission’s limited authority thereunder are clear:  the Commission can either (and in fact must) approve a proposed transfer if the utility meets its burden to show that the transfer is not detrimental, or the Commission can withhold its permission if that burden is not met.  The statute does not provide for or suggest that the Commission can impose conditions in the absence of a utility’s consent.  It is unlike Section 393.170 which allows the Commission to impose certain otherwise reasonable and lawful conditions on the granting of certificates of convenience and necessity under that statute.

(2)
The Costs and Liabilities condition (Ordering paragraph 6) constitutes unlawful single-issue ratemaking TC "(2)
The Costs and Liabilities condition (Ordering paragraph 6) constitutes unlawful single-issue ratemaking" \f C \l "3" .

44. It is well-settled that a proper determination of rates, which necessarily requires a determination of what costs will or will not be recoverable in rates, requires that rates must be “based on all relevant factors rather than on consideration of any single factor” (emphasis in original).  In re Mark Twain Rural Tele. Co., Case No. TT-2001-139, 2001 Mo. PSC LEXIS 760 (Feb. 8, 2001) (citing State ex rel. Missouri Water Company v. Pub. Serv. Comm’n, 308 S.W.2d 704, 718-719 (Mo. 1957)); see also, Utility Consumers Council, 585 S.W.2d 41, 56-67 (Mo. banc 1979); § 393.270, RSMo (prohibiting single-issue ratemaking).  The requirement that all relevant factors be considered is based on the fact “that a rate based upon the fluctuation [or omission in this case] of only a single cost factor may overlook savings elsewhere, leading to rates that are not just and reasonable.”  Id. (citing State ex rel. Midwest Gas Users’ Ass’n v. Pub. Serv. Comm’n, 976 S.W.2d 470. 479 (Mo. App. W.D. 1998)).

45. Ordering paragraph 6 (Order pp. 60-61) violates that fundamental ratemaking doctrine and constitutes unlawful single-issue ratemaking.  Ordering paragraph 6 imposes a condition that apparently has six parts,
 as follows:

That Union Electric Company, doing business as AmerenUE, as a condition of the approval herein contained, [1] shall not recover in rates any amount relating to any pre‑closing liability directly assignable to the Illinois electric and gas retail businesses the transfer of which is hereby approved; [2]  nor any amount relating to any pre-closing liability directly assignable to any of the assets or facilities included in the transfer herein approved; [3] nor 6-percent of any allocable amount relating to pre-closing liabilities presently unknown, including environmental, products liability, tort, employee-related, and other such liabilities; [4] nor 6-percent of any allocable costs relating to any general corporate liabilities not transferred in part to AmerenCIPS as part of this transaction; [5] nor 16 percent of any allocable pre‑closing natural gas costs; [6] nor 6-percent of any allocable costs UE incurs in remediation activities at the site of the former Sauget Generating Station, to the extent that the costs in question would not have been incurred had the transfer herein approved not occurred.
46. As discussed below, some of these six conditions are unclear and contrary to findings elsewhere in the Order.  Regardless, they are also unlawful.  Each of these six conditions, in language, purpose, and effect, accomplish one thing and one thing only:  They preclude the Company and the Commission from giving any consideration to the actual costs of providing utility service in future test years.  Therefore, these conditions preclude the Commission from doing what it must:  considering all relevant facts and circumstances at the time a subsequent rate case(s) occurs. 

47. An example illustrates the problem with these conditions that the prohibition against single-issue ratemaking is designed to avoid.  The Commission found that it was reasonable for the Company to employ a test-year approach in conducting the least-cost analysis because there is simply too much uncertainty over a long (25 year) planning horizon to account for all possible revenue and cost increases and decreases that would occur over that period (Order pp. 17-18).  Costs for one item might go up (like environmental compliance costs, including costs for capital equipment), but market prices for electricity might also go up if everyone’s costs go up, or coal prices might go down relative to gas prices for CTGs, etc.  Thus, in the Commission’s words, “pressures in either direction will cancel out” (Order p. 18).  These six conditions do not allow anything to “cancel out.”  Assume the Company will have a rate case in 2010, and assume further that between now and 2010 6% of certain liabilities (asbestos claims, for example) total $5 million.  Assume further that during that same period, Missouri’s overall generation costs due to the transfer are $10 million lower than they would have been without the transfer.  Under that scenario, the Company’s revenue requirement, for purposes of that rate case, will be $10 million per year less than if the transfer had not occurred, all due to the generation savings provided by the transfer.  However, the Company will have borne $5 million of real costs arising from that generation, costs which were unknown, contingent, and unliquidated before the transfer.  These conditions nevertheless decide – today – that the Company cannot seek recovery of even one dime of those real costs.  Thus, ratepayers receive a $5 million windfall at the expense of AmerenUE’s shareholders because not all relevant facts and circumstances were considered at the time the rates were set.  That result, and thus the Order, is therefore unlawful.  
(3)
The costs and liabilities condition is also unlawful because it is arbitrary, capricious, and unreasonable TC "(3)
The costs and liabilities condition is also unlawful because it is arbitrary, capricious, and unreasonable" \f C \l "3" .

48. At a minimum, conditions [3] and [6] are also arbitrary, capricious, unreasonable, and are not supported by substantial and competent evidence of record.
  AmerenUE shareholders will have to automatically “eat” 6% of costs that, if they are incurred, will not become known and liquidated until later, when the generation will be serving Missouri customers.  The conditions will not allow consideration of the then-existing facts.  The conditions are based upon mistaken assumptions (e.g., that Missouri will not need the generation; that AmerenUE will owe $1.560 million annually for Sauget; that the “worst-case” will occur; that unlikely detriments will occur,
 etc.).  The conditions are thus unlawful.  
(4)
The Commission completely misunderstood or ignored the record relating to conditions [1], [2], [4] and [5] TC "(4)
The Commission completely misunderstood or ignored the record relating to conditions [1], [2], [4] and [5]" \f C \l "3" .

49. Conditions [1], [2], [4] and [5] are arbitrary, capricious, and unreasonable and not supported by the record for other reasons as well.  At page 29 of the Order, the Commission recognizes that if an amount has been booked as a liability in one of AmerenUE’s 22 liability accounts, those amounts have already been expensed and thus will have “no cost of service impact going forward.”  Pages 29-31 of the Order go through numerous liabilities that will be transferred or that will have no prospective cost of service impact to Missouri.  The record is absolutely uncontroverted, as explained in Mr. Weiss’ Supplemental Surrebuttal Testimony (Ex. 8) which went virtually unchallenged on cross-examination, that the only possible “retained liabilities” (to use the term used in the second full paragraph of the Order at page 31) might possibly be injuries or damages or environmental claims which are the subject of Accounts 228 or 253.  And even then, injuries and damages could only be “retained” (i.e., could only have a ratemaking impact) if they turn out to be in excess of the amounts reserved (if they are reserved they are already expensed) in those accounts.  Yet the Commission inexplicably has imposed conditions [1], [2], [4], and [5], an imposition that someone might argue suggests the existence of a detriment when the record is clear that no such detriment could possibly exist.  While one might ask “then what does it matter,” it is nevertheless arbitrary, capricious, unreasonable, and frankly confusing to include conditions addressed to detriments that the record clearly and without challenge indicates do not and cannot exist.  And in any event it does matter.  Inclusion of these unnecessary and confusing conditions can lead to only one thing:  needless argument and litigation over what the conditions could possibly mean in future rate cases, adding yet more complexity to such cases, all of which this Commission will then have to resolve.  The Order fails to include adequate findings to support including such conditions in the face of other findings which clearly show such conditions are unnecessary.  

50. Condition [5] is also arbitrary, capricious, and unreasonable for another reason.  Unlike AmerenUE’s combined Missouri and Illinois electric utility businesses, AmerenUE’s Missouri gas business is entirely distinct and separate from AmerenUE’s Illinois gas business with the exception, as the record reflects, of a gas supply contract that supplies gas to both Alton and Fisk/Lutesville, and a transportation contract that supplies transportation for the Alton LDC and which the Alton LDC in turn, “internally,” charges to the Venice and Meramec power plants based upon the plants’ usage.
51. Regarding Fisk/Lutesville, the record is clear – AmerenUE-Missouri paid for gas used at Fisk/Lutesville and AmerenUE-Illinois paid for gas used at Alton.  Alton gas costs have never been in Missouri rates and vice-versa.  Mr. Sommerer’s concerns had nothing to do with an additional 16% of gas costs that used to be shared between Missouri and Illinois now being allocated to Missouri.
  There have never been any “allocable” natural gas costs between Missouri and Illinois gas customers.  

52. With regard to the transportation contract on which, to use the Commission’s term, the two electric generating plants are now able to “piggy back,” there has been an internal allocation from the Alton LDC to the power plants for transportation services used by the power plants in the past, but it was based on the services the power plants used.  By definition, if prior to closing the transfer the power plants are allocated a cost related to the transportation contract, it will be because the power plants used some of the transportation pre-closing.  Existing allocation factors in place today ensure that approximately 92% of that cost is allocated to Missouri retail electric customers because prior to the transfer approximately 92% of the capacity from the power plants is allocated to Missouri retail customers.  Mr. Sommerer’s concern also had nothing to do with this allocation.  Rather, Mr. Sommerer was concerned that the Meramec and Venice plants would, after the closing, have to go get their own transportation contracts.  In turn, he was concerned that their own, new, post-closing transportation contracts might not be as favorable, thus perhaps raising electric cost of service by the difference he asserted could possibly exist between what the power plants might pay for transportation services post-transfer versus what they paid pre-transfer.  The higher costs about which he expressed fear were not allocated pre-closing costs, but rather, would possibly be post-closing costs.  There is no relationship between that number and 16% of anything, nor between how many gas customers AmerenUE has in Missouri versus in Illinois.  The Order completely lacks any findings to support use of the 16% figure or imposition of condition [5] at all.
(5)
The condition relating to the second JDA amendment is unlawful single-issue ratemaking TC "(5)
The condition relating to the second JDA amendment is unlawful single-issue ratemaking" \f C \l "3" .
53. The Commission’s condition that the Company make the second JDA amendment recommended by Staff suffers from the same single-issue ratemaking problem as does the liability condition.  The effect of the amendment is to lower AmerenUE’s revenue requirement via a forced contract amendment in an amount equal to the additional revenue AmerenUE would receive from AEG for the transferred energy based upon the assumption that more energy will be transferred to AEG at incremental cost after the transfer than before.  That result is simply the converse of the conditions barring recovery of costs and liabilities, discussed above.  Like the conditions relating to costs and liabilities, this condition mandates, as a result of this case and without consideration of all relevant facts and circumstances, a lower revenue requirement for the Company than might be appropriate in the absence of a consideration of all facts and circumstances.  That is unlawful single-issue ratemaking.

(6)
The Order is unlawful in several other respects TC "(6)
The Order is unlawful in several other respects" \f C \l "3" .  
54. Requiring, as a condition of the transfer, pricing of energy transfers at market according to a market that has been delayed numerous times and that is still not yet in existence is arbitrary, capricious, and unreasonable and is not supported by substantial and competent evidence of record.  It is thus unlawful to require particular pricing under one contract without considering all other facts and circumstances that bear on the Company’s costs and revenues relevant to a particular rate case at a particular time when rates are set, regardless of the single-issue ratemaking doctrine.  It is further unlawful, given the Commission’s “cost-benefit” analysis discussed above, because the Commission ignores and entirely fails to consider the record which shows the fact that Missouri will need this generation after only a very short time, before the rate freeze ends, and that shows that any “detriment” is already factored into the least-cost analysis which the Commission itself found still came out positive.  
55. Requiring the second JDA amendment amounts to the Commission taking on the role of the financial manager of the utility because the Commission has taken over management decisions regarding decisions to amend the JDA.  The Commission is unlawfully dictating to the Company how it should conduct its business by mandating particular contract amendments.    
56. As discussed in detail at pages 22-24 of the Company’s Initial Brief and at pages 31-32 of the Company’s Reply Brief, the JDA condition in this case is unlawful because the JDA issues were settled and the settlement was approved by the Commission in its order in Case No. EC-2002-1.
57. The JDA, under its current terms and conditions, has previously been approved by this Commission.  The Commission is thus precluded from forcing the Company to change it in this case.
58. The Company has already addressed the incredible lack of justification for the transmission charge-related condition above based upon the record.  It bears pointing out, however, that barring the Company from seeking recovery of transmission charges has precisely the same single-issue ratemaking problem as barring the Company from seeking recovery of certain costs and liabilities.  It is also arbitrary, capricious, and unreasonable and not supported by substantial and competent evidence of record as evidenced by the discussion of the clear lack of any support for the condition discussed in this Application above. 
59. Improperly enlarging the Company’s burden, which is the post-hearing effect of the Commission’s Order, and forcing the Company to “prove them wrong,” violates the Due Process clauses of the Missouri and United States Constitutions.  This is particularly true where, as here, the Commission, in the middle of the hearings, not only allows but solicits from Staff a list (that turned out to be a 14-page discussion) of conditions the Staff would recommend be imposed if the transfer were to be approved, including conditions not previously raised.  
60. The right to transfer property is an important incident – a part – of a property owner’s property rights and is thus protected by Article I, Section 26 of the Missouri Constitution and by the Fifth and Fourteenth Amendments of the United States Constitution.  By denying unconditional approval of the transfer based upon unlawful, arbitrary, capricious, and unreasonable grounds not supported by competent and substantial evidence of record, the Commission has effected an unlawful taking of the Company’s property.    
61. The Company’s evidence indicates that there are benefits associated with AmerenUE being regulated only by this Commission, and Dr. Proctor agreed.  The Order fails to provide adequate findings with respect to the impact of that benefit on the Commission’s decision.
62. The evidence was undisputed that access to this base load, Company-owned generation enhanced the Company’s ability to provide adequate and reliable service. The Order fails to provide adequate findings with respect to the impact of that benefit on the Commission’s decision despite the clear purpose of § 393.190.1 (to ensure the continuation of adequate service to the public).  State ex rel. Fee Fee Trunk Sewer, Inc. v. Litz, 596 S.W.2d 466, 468 (Mo. App. E.D. 1980).
63. The Commission totally fails to explain how it can require the Company to increase the Missouri jurisdictional contribution to the nuclear decommissioning fund when the only evidence offered on this point was that the contribution was not necessary.  The Order is also mistaken when it states that AmerenUE “offered” to make the contribution.  The Company simply indicated that if the contribution was required that one requirement would not stop it from making the transfer.
  The Order, as issued, goes far beyond that requirement.  

V.
MOTION FOR CLARIFICATION TC "V.
MOTION FOR CLARIFICATION" \f C \l "1" 
64. As discussed in detail above, the Company believes that rehearing must be granted because of the unlawfulness of the Commission’s Order.  Regardless, there are a number of aspects of the Commission’s Order, whether the Commission retains the current Order or issues a new order after rehearing (including one that incorporates the Company’s proposed solution), that warrant clarification.  These are addressed below in the order in which they appear in the Order.

65. At pages 6-7, the Commission states that “UE warned” that it might not have sufficient generating capacity without the transfer as early as 2004.  It should be clarified that AmerenUE’s statements in that regard were based upon two facts.  First, AmerenUE assumed it would not have yet completed the transfer of the Pinckneyville and Kinmundy CTGs.  Second, AmerenUE made its statements based upon its own generating resources and the requirement under the JDA that each party to the JDA meet its own capacity needs independently.  AmerenUE has been able to access the capacity it needs because its affiliate, AEG, has been subsidizing AmerenUE and its Missouri customers (Tr. p. 545).  AmerenUE wants to be clear that it has every intention of ensuring it gains access to capacity to maintain a prudent planning reserve margin, but also wants to be clear that receiving a subsidy from AEG is an inappropriate mechanism to gain that access.

66. As reflected in Exhibit 52 (the JDA), the Order is incorrect to the extent it indicates that AmerenCIPS receives a share of off-system sales profits (e.g., Order p. 13).  AmerenCIPS divested itself of its generation in accordance with the regulatory scheme in the state of Illinois, but its load is served by AEG generation pursuant to a power supply contract between AEG and AEM that AEM then uses to serve AmerenCIPS load.  That contract will no longer exist after 2006, as noted above.  

67. The output of the Keokuk, Iowa generating plant is 134 MWs, not the 12 MWs listed at page 23 of the Order.

68. The Company did not agree to contribute the additional $272,554 decommissioning fund contribution, but rather indicated in its Brief that if that condition were imposed alone the Company would go ahead and complete the transfer (Initial Brief at 3).

69. Page 31 of the Order properly recognizes that if UE has issued bonds secured by its assets, including the T & D assets proposed to be transferred in this case, the bonds will remain general obligations of AmerenUE and will not be transferred to AmerenCIPS.  The Order also recognizes that Missouri ratepayers will be responsible for paying the debt on those bonds.  Ordering paragraph 6 at pages 60-61 of the Order (including in particular condition [4], as identified above), if literally applied, could be construed as inconsistent with the statements made on page 31 as could statements appearing at page 53 of the Order.  The Company does not believe that is the Commission’s intent, but believes that if the Commission fails to grant rehearing to remove Ordering paragraph 6, it in any event needs to be clarified to make clear that AmerenUE is not precluded from recovering from Missouri ratepayers the amounts needed to service the debt on these bonds. 

70. Page 33 of the Order states that SO2 allowances are “necessary for utilities with coal-fired plants.”  That statement is inaccurate and contrary to the record in this case.  SO2 allowances allow the emission of one ton of SO2.  If there are insufficient allowances, the utility will have to emit less SO2, which it would do by burning lower sulfur coal, by installing pollution control equipment, or both.

71. Ordering paragraph 4 of the Order requires two amendments to the JDA, including the second amendment relating to pricing of energy transfers between AmerenUE and AEG.  It leaves many unanswered questions.  It is without dispute that the Midwest ISO’s energy market does not yet exist and is not currently scheduled to begin until March 31, 2005, and that it is not certain to start then.  Amendments to the JDA clearly require further regulatory approvals, at FERC and possibly at the ICC.  The Order does not specify what must be accomplished, or when, regarding the JDA amendments relative to the date of closing the transfer.  The Commission should clarify that the transfer may proceed pending the Company’s best efforts to obtain necessary regulatory approvals so the benefits of the transfer will not be delayed. The Order requires the second JDA amendment, though in the very near future, before the rate freeze ends, the issue the second amendment is designed to address relating to the transfer will not exist, as discussed above.  It is not clear if the amendment is required to apply beyond that point in time.
VI.
CONCLUSION TC "VI.
CONCLUSION" \f C \l "1" 
The Order cannot be sustained if it is unlawful or if it is unreasonable, and as detailed above, it is both unlawful and unreasonable.  It is based upon mistaken applications of the law; mistaken assumptions and factual conclusions unsupported by and in fact refuted by the record; it is arbitrary and capricious; it lacks proper findings; it is not supported by substantial and competent evidence of record; it exceeds the Commission’s authority by taking over the Company’s management, and it violates the Due Process and Takings clauses of the Missouri and United States Constitutions. 
However, the Company believes it has proposed a solution that will allow the transfer to proceed, and thus allow Missouri to gain access to these beneficial generating resources, as well as the CTGs.  The Company’s proposal reflects the Company’s willingness, so that those benefits can be obtained, to consent to conditions that it is not required to consent to and which, in fact, absent that consent, are unlawful, and further reflects the Company’s willingness to ignore the legal infirmities that exist with regard to two other conditions (relating to nuclear decommissioning and transmission).

In summary, the proposed solution is as follows:

· The Company will assume the burden to show the Missouri ratepayer benefits attributable to the transfer outweigh 6% of the unknown, contingent, and unliquidated liabilities discussed in Section III above;
· The Company will assume the burden to show that the Missouri ratepayer benefits attributable to the transfer outweigh the effects of the transfer that the Commission seeks to address with the second JDA amendment;

· The Company will consent to the transmission charge and nuclear decommissioning fund conditions, though absent that consent, the conditions cannot be lawfully imposed; and

· The result will be that Missouri will obtain the benefit of this low-cost, base load generation and the Pinckneyville and Kinmundy CTGs.

WHEREFORE, the Company respectfully requests that this Commission grant rehearing of its October 6, 2004 Report and Order and implement the Company’s proposal or, failing that, that it otherwise grant rehearing and that it in any event clarify the matters which are set forth in the Motion for Clarification contained herein.
Dated:  October 15, 2004.
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APPENDIX A
1.
The Commission would remove Ordering paragraph 6 in its entirety (and make such other conforming amendments to the Order as necessary), but would replace it with the following:  

The Company will be allowed to seek recovery in future rate proceedings (a rate increase request by the Company or an excess earnings complaint case by others) of up to 6% of the unknown generation-related liabilities associated with the generation that was formerly allocated to AmerenUE’s Metro East service territory provided it meets the following condition.   Such unknown generation-related liabilities are those liabilities that arise from generation-related events or activities that occur prior to closing, but which are not known to the Company on or before the closing of the transfer.  In order to recover that 6% or a part thereof, the Company will be required to establish, by a preponderance of the evidence, that the sum of the Missouri ratepayer benefits attributable to the transfer in the applicable test year is greater than the 6% of such unknown generation-related liabilities sought to be recovered.  AmerenUE will be entitled to recover that part of the 6% that is offset by overall transfer-related benefits.  

2.
The Commission would remove Ordering paragraph 4 in its entirety (and make such other conforming amendments to the Order as necessary), but would replace it with the following:

That AmerenUE shall use its best efforts to seek regulatory approvals on a timely basis from the Federal Energy Regulatory Commission, and if needed from the ICC, to amend the Joint Dispatch Agreement to provide that profits from off-system sales are shared on the basis of generation output rather than based on load [this is the “first” amendment to the JDA].
  AmerenUE may close the transfer while it undertakes these best efforts to obtain regulatory approvals.  AmerenUE shall not be required to make the second amendment to the JDA sought by Staff (relating to the pricing of energy transfers between affiliates at a market price), but will be required to establish by a preponderance of the evidence in its next general rate proceeding (either a rate increase request by the Company or an excess earnings complaint case filed by others) that the Missouri ratepayer benefits attributable to the transfer, normalized to represent a full test-year period if the transfer is closed after the start of the applicable test year, is greater than or equal to the net revenue loss to AmerenUE associated with any increase in energy transfers from AmerenUE to AEG on account of the transfer.  If AmerenUE is unable to establish that fact by preponderance of the evidence, then AmerenUE will not object to a request to impute revenues in AmerenUE’s revenue requirement for ratemaking purposes equal to the difference between the market prices AmerenUE could have received for the increased quantities of energy transferred to AEG due to the transfer that otherwise could have been sold by AmerenUE at a market price and the revenues AmerenUE actually received for such increased quantities of energy priced at incremental cost.  

3. The Commission would include in its Order the following additional provision with respect to new Ordering paragraphs 4 and 6:

With respect to Ordering paragraphs 4 and 6, there will be no cost disallowance or revenue imputation so long as the Missouri ratepayer benefits attributable to the transfer equal or exceed the sum of the 6% of the costs plus the revenues that could be imputed.  Costs will be disallowed and/or revenues will be imputed only to the extent that the sum of those two items exceed benefits from the transfer.  

The Commission would make, as appropriate in light of the foregoing, additional clarifications as provided for in the Motion for Clarification that is a part of the pleading to which this Appendix is attached.







� Statutory references are the Missouri Revised Statutes (2000), unless otherwise noted.


� The Company’s Reply to Staff’s List of Conditions (Late-Filed Ex. 69) and the Company’s Initial and Reply Briefs filed in this case are hereby incorporated herein by this reference.


� See the Company’s Initial Brief pp. 22-24 and Reply Brief pp. 31-32.


� The Company’s earlier attempts at the ICC to transfer the CTGs to AmerenUE were met with strong opposition from the ICC Staff and others, and ultimately the attempt was withdrawn.  ICC Case No. 03-0083 (Dismissed July 23, 2003).  


� The ICC approved the same Asset Transfer Agreement (“ATA”) that was filed in the present case and attached both to the Company’s Application and also to Mr. Nelson’s Direct Testimony.  Sections 2.1 and 2.2 of the ATA make clear that AmerenUE would not be transferring to AmerenCIPS any liabilities relating to the AmerenUE generating plants that AmerenUE was to retain.  Instead, in general, AmerenUE was transferring liabilities relating only to the gas and electric transmission and distribution property that was being transferred.


	Obviously, once AmerenUE is no longer an Illinois utility it would have no means to recover costs from Illinois ratepayers because it would not have any ratepayers.  They would all be served by AmerenCIPS.  


� With the exception of Illinois manufactured gas site clean-up costs, which will be eligible for recovery under an ICC-approved environmental rider.


� As discussed later, while for a short time energy from these generation assets may be transferred to AEG and then to AmerenCIPS, AmerenUE’s load growth will mean that before the rate freeze ends, Missouri will need this generation for the remaining useful lives of the plants.


� The FERC would also have to completely reverse course and allow pancaked transmission rates and the control area would have to be split, etc.


� The specific amendments to the Order necessary to implement this solution are contained in Appendix A to this Application, which is incorporated herein by this reference.


� The Company recognizes that the Staff has concerns about the impact of the JDA on energy transfers that occur today regardless of the Metro East transfer.  Implementing the Company’s solution does not preclude Staff from recommending that revenues be imputed to AmerenUE in its next rate proceeding on account of Staff’s concerns, nor does it preclude the Commission from making such an Order if supported by the facts.  Any order in this case should only address the effect of the transfer on these JDA energy transfer issues, not broader JDA energy transfer issues that may exist regardless of the transfer.


The Company remains willing to work with Staff to study these broader issues and to try to achieve a mutually acceptable solution to them (see Ex. 6, Mr. Nelson’s Surrebuttal Testimony pp. 11-12).


� The Company also feels strongly that the conditions relating to the “transmission charge detriment” and decommissioning are unjustified and unlawful, but in the interest of finding a solution that allows Missouri to receive the benefits of the transfer and in turn of the CTGs, the Company has decided it would consent to those conditions and thus accept a solution that leaves those two conditions in place.


� Which, as discussed below and as shown in the table on page 20 of this Application, is in fact not the case in any event.


� The latter being precisely what occurred in this case.


� An assumption itself that is unreasonable.


� As shown on page 6 of Ex. 59, Ameren affiliates at that time owned 60% of EEInc.’s stock, with AmerenUE owning 40%, or 67% of “Ameren’s” EEInc. holdings.  Therefore, 67% of EEInc.’s sales to Ameren went to AmerenUE.


� According to Schedule 5 of Ex. 9, it is 4,115 GWhs, which is the difference in “UE net output MWH,” shown by Schedule 5.


� Again, we are not addressing JDA related energy transfers unrelated to the Metro East transfer because they have no relevance to this case, but we remain willing to try to find a mutually acceptable solution on those issues.  (Ex. 6, Mr. Nelson’s Surrebuttal Testimony pp. 11-12).


� This is shown by the difference between the “gross instantaneous peak demand” numbers between each year in the table on page 26 of HC Ex. 81, though that difference, 93 MWs, is itself not highly confidential.


� In fact, that will probably occur sooner than that because these numbers fail to take into account load growth in 2004 (another 93 MWs) 93 + 93 + 400 = 586 MWs, or 76 MWs more than the Metro East load.


� See Ex. 9-NP/HC (Voytas Dir. p. 4, lines 3-15): “Q. You mentioned that production related fixed O&M expenses as well as A&G expenses that currently are allocated to AmerenUE’s Illinois customers will be 


allocated to AmerenUE’s Missouri customers after the transfer. Please explain.   A. Currently, AmerenUE’s fixed generation production costs, such as O&M, and AmerenUE’s generation related A&G costs are allocated to three customer bases: AmerenUE-Missouri, AmerenUE-Illinois, and AmerenUE-Wholesale accounts. After the transfer, those costs will still be the same, but they will be allocated to two customer bases: AmerenUE-Missouri and AmerenUE-Wholesale.  Q. What is the significance of this allocation? A. For the transfer to be the least cost alternative, the costs associated with the reallocation of fixed generation production and A&G, minus the savings from the less expensive capacity, lower production expenses, and fewer energy purchases, need to be less costly than the other alternatives.”





� The Commission should also use only the $3.089 figure included in Dr. Proctor’s analysis because Dr. Proctor’s analysis concludes that once the Company is participating in the Midwest ISO (which it is), the benefit will be $3.089 million.  Furthermore, this “transmission detriment, as discussed above, should not be considered at all.


� These numbers are solidly positive even if the “conservative” JDA-related benefit of only $7 million per year is used.


� The Company is not using the term “biased” in terms of an object or intent to be biased, but rather, uses that term to reflect the inherently flawed structure of the analysis – the “biases” built into the analysis as conducted.


� This is also not a situation where the parties have settled a case, agreeing in that settlement to certain conditions, which the Commission then makes binding on the parties by approving the settlement.  Certainly parties to a case – utilities, Staff, Public Counsel – can voluntarily agree to and can consent to the imposition of conditions on them and that has certainly occurred in settled Section 393.190.1 cases.  That does not mean, however, that the Commission has subject matter jurisdiction to exceed its statutory authority in a Section 393.190.1 case by imposing conditions to which the parties have not agreed.  





� As recognized by Chair Gaw in his concurring opinion in In re: Missouri-American Water Company, 2003 Mo. PSC LEXIS 1601 (Dec. 16, 2003) (dealing with an ISRS), the purpose of the prohibition against single-issue ratemaking is to make sure that the “balance” traditional ratemaking attempts to strike is preserved.  As discussed below, this and other conditions in the Order clearly upset that balance.


� The remainder of this Application treats Ordering paragraph 6 as six separate conditions, numbered as conditions [1] to [6].


� Conditions [3] and [6] appear to overlap insofar as they both deal in part with 6% of pre-closing environmental issues and therefore the Company will treat them together for purposes of this discussion.


� Though Dr. Proctor could not put a probability on them (Tr. p. 1792).


� Use of the 16% number is similarly arbitrary and unreasonable.  Apparently the Commission divided the number of gas customers in Illinois into all AmerenUE gas customers.  That quotient bears no relationship to the relative size of Fisk/Lutesville to Alton, nor would it, if AmerenUE did not run separate Illinois and Missouri gas businesses, necessarily be reflective of a proper allocation of costs between Missouri and Illinois.  Unlike on the electric side, there is not 16% of something being effectively shifted to Missouri (like the shift of 6% of generating capacity from Illinois to Missouri on the electric side).  And even if there was, just because, by raw numbers, Illinois customers are 16% of the total gas customers does not mean that Illinois customers use 16% of the gas, or that AmerenUE’s Illinois gas operations costs are 16% of AmerenUE’s total operations.  Missouri customers may use more gas per customer, or less, or cost more to serve per customer, or less.  But in any event, the concept that there are allocable gas costs is inconsistent with the record and the 16% figure makes no sense.


� See Judge Thompson’s discussion with Mr. Nelson on this issue.  Tr. pp. 1697-1703.


� The Company offered to use its best efforts to make the “first amendment” to the JDA, and remains willing to do so.  However, as discussed above, regulatory approvals that could take some time must be sought and hopefully obtained.  The Company suggests that in fact it makes more sense for the Commission to not require best efforts to make the “first amendment” to the JDA, but rather, the Commission should simply treat the first amendment in the same manner as AmerenUE proposes for the second amendment, thus imposing the same burden on AmerenUE for the first amendment as AmerenUE has proposed for the second.  Revenues could then be imputed in the same manner and to the same extent as provided for regarding the second amendment.  This removes the administrative burden of seeking and obtaining the regulatory approvals needed to amend the JDA and the need to impose a condition requiring any JDA amendments, but provides the same ratepayer protections that imposition of conditions requiring JDA amendments would provide.  
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